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BILL OF COMPLAINT 
Your complainants, above named, would most respectfully 
repre~ent unto your Honor; that, 
1. On the 16th day of May, 1902, and for a long time prior thereto, 
Jasper Sutherland was the equitable owner, in fee, of adjoining tracts of 
land, of more than fourteen hundred (1400) acres, situate and being in 
Dickenson County, Virginia, with all the coal and mineral rights und~dying 
the same, the legal title to which was in and held by his brother, William B. 
Sutherland, for the sole use and benefit of the said Jasper Sutherland. 
2. Sometime before said date the Clintwood Coal and Timber 
Company, a corporation created and organized under and by virtue of the 
laws of Virginia, with all of its officers and stockholders residing in 
Dickenson County, Virginia, all of whom were close friends of said Jasper 
Sutherland and aware of, and had full knowledge of the title and ownership 
of said land, approached said Jasper Sutherlan~ with the view of 
purchasing the coal and other minerals, if any, underlYing said land. They 
agreed upon the price and terms of sale and conveyance therefor and at the 
request of the said Jasper Sutherland, said trustee, William B. Sutherland 
and wife on May 16, 1902, executed and delivered a deed conveying the coal 
and other minerals, with mining rights to said Clintwood Coal and Timber 
Company, as can be seen from a copy of the record thereof attested by the 
Clerk of the Circuit Court of Dickenson County, Virginia, herewith filed, 
marked, "Exhibit A", and is prayed to be considered as a part of this Bill. 
3. Thereafter by apt deeds and wills, said coal and mineral rights 
passed from said Clintwood Coal and Timber Company, and is now vested in 
three of the defendants named above to-wit: Nell Phipps, Beulah C. Phipps 
and J etta Phipps Dalton, copies of the muniments, so conveying said coal 
and mineral rights from said Clintwood Coal and Timber Company, to said 
named present owners, are not herewith filed, as far as complainants and 
other parties to this suit are concerned, is not questioned; and to do so 
would only encumber the record and unduly prolong same, but certified or 
otherwise authenticated copies of the record thereof will be filed if 
requested by any of the parties or ordered by the court. 
4. Afterwards on the 26th day of January, 1911, William B. 
Sutherland_ by deed in which his wife united conveyed what title remained 
in him to Jasper Sutherland, as can be seen from copy of the record thereof, 
attested by the Clerk of the Circuit Court of Dickenson County, marked 
"Exhibit B", and is prayed to be read and considered as a part of this Bill, 
but only tract No.1 is embraced in this suit. Thereafter Jasper Sutherland 
and wife by apt deeds conveyed in severalty to their children and 
grand-children the lands embraced in "Exhibit B", and they or their 
vendees and grantees and successors in title are all parties to this suit; the, 
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various deeds from Jasper Sutherland to the pa ies are not filed herewith, 
because, as complainants are advised, there is no dispute as to this 
allegation; and to file the deeds to these numer us conveyance would only 
prolong this Bill and incur considerable expense; but the same will be filed if 
found necessary to requested. The entire surfac to the said 1400-acres, or 
so much title as remained in William B. Suther! nd after the conveyance to 
the Clintwood Coal and Timber Company is no vested in the parties to 
this suit, the same being vested in severalty exc pt as to some of the parties 
and jointly as to the others; but here is no contr versy as to the ownership 
of the separate tracts, severally owned by the r spective tracts into which 
it was originally divided, and for that reason, t is is not herein set forth. 
5. An actual controversy has risen be ween the defendants, Nell 
Phipps, Beulah C. Phipps, Jetta Phipps Dalton nd D. Siddens, and othet:, 
parties to this suit, concerning certain rights an privileges claimed to arise 
out of said deed "Exhibit A", the said Nell Phip s, Beulah C. Phipps, Jetta 
Phipps Dalton and D. Siddens, claiming that nder said deed they have 
what is in local vernacular spoken of as "strip ing rights", and the other 
parties to this suit denying they have such right , and the interpretation of 
said deed as to this is the primary purpose of t is suit. 
6. At the time of the sale and convey nee of the coal and other 
property rights set forth in said deed Jasper Sut erland was an unlettered, 
but successful farmer living on said land, wher he made his home, since 
coming out of the Confederate Army, and alo g the top of some of the 
ridges he had from the natural forests · eared and fenced about 
one-seventh of the acreage, cultivated, farmed and grazed some, and on 
which he had reared a large family, all of whic was known to and under-
stood by all the officers and stockholders of said lint wood Coal and Timber 
Company, and he continued to live there till is death in 1936, without 
hearing a claim for "stripping rights", the unci ared portion was covered 
with forest of valuable timber, and all was tho ht, perhaps, to be under-
laid with coal of uncertain unmarketable alue, as prospecting for 
same-------a practice of which was done by exca ation made by hand and a 
few feet wide from the surface of the coal outcro , a distance rarely extend-
ing more than twelve to fifteen feet; and from 2 00 feet to around 4000 feet 
apart-----had not been very flattering. Minin as then was known and 
understood by Jasper Sutherland and the office s and stockholders of said 
Clintwood Coal and Timber Company was by aking an opening (usually 
called a driftmouth) in the surface and continuin underground of sufficient 
width for safe hauling coal out; and machiner and equipment in; and a 
short distance away another parallel chamber o intake air, to make the 
mine safe for the miners, and from these, room were turned, from which 
the coal was mined, and refuse such as slate or ock was dumped near the 
entry on the hillside, not usually valuable for far ing; and this was the only 
method of mining understood to be used by all t e parties to said deed, and 
by Jasper Sutherland, until obtained_ by the Ph pps's. 
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7. Within the last score of years, or so, a method of mining known 
as ustrip mining", has come about. It is performed by taking large 
machinery, such as bulldozers, air drills, power shovels and motorized 
trucks, and excavating a continuous cut or bench around the hillside, most 
frequently after all the coal that could be recovered by drift or deep mining, 
has been removed and the property abandoned for mining purposes, 
leaving a wall almost perpendicular, sometimes to the height of more than a 
hundred feet; and this debris, dirt rock and refuse material is cast over and 
runs down the hillside destroying the timber, burying the top soil, and 
filling and polluting the streams, and rendering the surface of no value, as 
well as polluting the downstream water, and injuring the riparian rights, of 
down stream land owners. By this process the seam of uncovered coal is 
located and hauled away and beginning at the base of this perpendicular 
wall, with augers up to four or five feet in diameter, are power used to 
remove the underground coal for a long distance leaving the overlying 
surface a potential danger, and a deathtrap; and many other injuries and 
wrongs too numerous to be here mentioned thus created. 
8. At the time the sale and conveyance, as shown by "Exhibit A", 
was made, the parties all understood the price paid was for the coal, (and 
the other property conveyed), was considered inconsequential, and only a 
small portion of the value of the fourteen hundred and odd acres, that which 
remained or unconveyed, was worth many more times and amount received 
for this conveyance, yet the defendants Nell Phipps, Beulah C. Phipps, and 
Jetta Phipps Dalton, claim that said "Exhibit A", permits them to do this, 
and by agreement, of which the terms are unknown to the complainants, 
have authorized said defendant D. Siddens to do so, and he has already 
gone on a portion thereof under this purported authority, with men and 
machinery and tore up the soil, knocked down and is destroying valuable 
timber, exceeding twelve inches in diameter, and will continue to do so 
unless enjoined and restrained, and therefore he is made a party defendant 
to this Bill. 
Your complainants pray, that said "Exhibit A", be so construed as 
not to allow "Stripping Rights" on or under the lands described in "Exhibit 
A", and the several owners of said property be restrained from any rights 
not in contemplation of the parties when said deed was made; and your 




Now come the defendants, Beulah C. Phipps, Nell Phipps, and Jetta 
Phipps Dalton, by Couns~l, and for answer. to the Bill ·of Complaint filed 
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against them and others in said Court by the omplainants, or to so much 
thereof as they are advised it is material or nee ssary they should answer, 
answer and say: 
1. That they are not fully advised as o all of the allegations of 
paragraphs 1 and 2 of complainants' Bill of Co plaint but that they admit 
that it is true that William B. Sutherland and ife by deed dated May 16, 
1902, sold and conveyed unto Clintwood Coal an Timber Company the coal 
and other minerals including oil, gas, minera s, salt, minerals and salt 
waters, fire and potters clay, iron and iron or s and all stone in, on and 
under two tracts of parcels of land containing i the aggregate 1423 acres, 
more or less, and that said deed also grante certain mining rights in 
connection with the mining and removal of sai minerals and also certain 
rights with respect to the surface of said trac 1s or parcels of land, all of 
which will more fully and at large appear from e terms and provisions of 
said deed of May 16, 1902, filed as Exhibit A wit complainants' Bill of Com-
plaint. 
2. These defendants admit the alleg tions of paragraph 3 of 
complainants' Bill of Complaint. 
3. These defendants are not fully advise as to all of the allegations 
of paragraph 4 of complainants' Bill of Complain but say that they are not 
aware of any disputes with reference to the own rship of the surface of said 
1423 acres of land subject to the rights grante unto their predecessor in 
title by said deed of May 16, 1902. 
4. That the allegations of paragraph of complainants' Bill of 
Complaint are true and these defendants do av r and allege that the rights 
and privileges granted in said deed of May 16, 1902 do include the 
right to mine and remove minerals by the st ip or open pit method of 
mining. These defendants further state that t ere is or was in existence 
and in force and effect a lease from them o some of them unto the 
defendant, D. Siddens, whereby they leased uno him all of the merchant-
able and mineable coal in, under and upon said 1423 acres of land and did 
also lease unto him such mining rights and pri ileges as were owned by 
them under and by virtue of provisions of said d ed of May 16, 1902. While 
these defendants believe and therefore allege th t said deed of 1902 and the 
grant thereof does include the right to mine nd remove coal by strip 
mining or open pit mining methods they do fu her aver and allege that 
they have not leased or granted any rights not wned by them under said 
deed of May 16, 1902. 
5. These defendants deny the alleg ions of paragraph 7 of 
complainants' Bill of Complaint that it is only wi bin the last score of years 
or so that "strip mining" as a method of mining h s come about and say that 
such method of mining has been known in the i dustry for a considerable 
period of time and these defendants further sa and aver that from a fair 
and reasonable interpretation of the language of said deed of May 16, 1902 
said deed does grant unto Clintwood Coal an Timber Company, these 
defendants, predecessor in title, the right to mi e and remove coal by the 
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strip or open pit mining method and in doing so to adopt such machinery 
and modes of mining as are ordinarily used in such business. 
6. These defendants deny the allegations of paragraph 8 of com-
plainants' Bill of Complaint and say that said deed of May 16, 1902, upon its 
face shows that, in addition to the coal, other minerals were also conveyed 
and specific rights granted and it was recognized that the rights granted 
would cause damage to the surface of the tract of parcel of land under which 
the minerals were sold. These defendants specifically deny that they have 
by agreement with the defendant, D. Siddens or with anyone else 
authorized any acts or the exercise of any rights beyond those authorized 
and granted by said deed of May 16, 1902. 
7. These defendants now here generally deny all allegations of said 
Bill of Complaint not hereinbefore either specifically admitted or denied and 
call for strict proof thereof. These defendants by reference adopt as an 
exhibit to this their Grounds of Defense the deed of May 16, 1902, which 
was filed as Exhibit A with complainants' Bill of Complaint and join in com-
plainants prayer that the language of the grant of said deed may be inter-
preted and that this Court declare that under the language of the grant of 
said deed these defendants do have the right to mine and remove coal by 
the strip or open pit mining method. 
Respectfully submitted, 
BEULAH C. PHIPPS, NELL PHIPPS 
and JETTA PHIPPS DALTON 
By Counsel 
ORDER OF PUBLICATION 
The object of this suit is by declaratory judgment, as provided by 
Section 8-578 to and and including Sec. 8-585 of the 1950 Code of Virginia, to 
construe a deed executed on the 16th day of May 1902 by William B. 
Sutherland ·and wife, Eliza J. Sutherland, and of record in the County 
Clerk's office in Dickenson County, Virginia, in Deed Book No. 19 at pp. 
230-31 conveying certain property therein set forth and now owned by the 
defendants, Beulah C. Phipps, Nell Phipps, and J etta Phipps Dalton, so as 
not to include what is now known as "stripping rights" of the coal and 
property therein and thereby conveyed to the grantee or any subsequent 
owner or person claiming under or through them, and to restrain said per-
sons from exercising any rights not in contemplation of the parties when 
said deed was made. 
An affidavit having been made and filed that the defendant, Glendy 
Short Lovegrove, is not a resident of this state, it is ordered that she do 
appear here within t,en days after due publication hereof and do what is 
necessary to protect her interest in this suit. And it is further ordered that 
a copy of this order be published once a week for four sucessive weeks in 
''The Cumberland Times" and posted by the clerk and a copy thereof mailed 
as provided by law within ten days after the entry of this order. 
A copy-teste: 
Teddy Bailey, Clerk 
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JUDGE'S OPINION 
In this proceeding, this Court is called up to determine whether or 
not the language used in the grant of minerals and miner~ ri_ghts in that 
certain deed from William B. Sutherland and ot ers to Clintwood Coal and 
Timber Company, bearing date the 16th day o May, 1902, is sufficient to 
include the right to the present owners of sa· minerals to recover and 
remove the minerals by "strip mining" or "ope pit mining." 
The recitals of the grant will not be set t in detail. Suffice to say 
that, while the rights granted for the recov ry of coal are broad and 
extensive, they do not expressly authorize stri ping or open pit mining. 
Such rights, if any, must arise by implication. 
It is a matter of common knowledge that in the year 1902 and prior 
thereto, the only known method of coal minin in this section of Virginia 
was by the "deep mining" method. Strip minin was unknown. I shall not 
extend this memorandum by describing "de p mining". The essential 
difference between the two methods is that, in deep mining the surface is 
left intact and undisturbed, whereas in strip mi ing the surface is removed 
and destroyed. 
Counsel for complainants has aptly descri ed in his brief, with only a 
few slight exaggerations, the procedures folio ed in mining coal by strip 
mining, as follows: 
"'Strip-mining' is done by t · g power shovels and 
machinery and removing the earth r natural material around 
the hillside overlying a seam of coal making a large cut, bench 
or road forty or fifty to two hu dred feet wide or more, 
according to the natural slope of he land, and casting the 
excavated material over the bank which by gravity settles 
down the hillside, covers up the ve etation and leaves the sur-
face covered up with loose material and holders, for a strip or 
belt six to seven hundred feet wi e, rendering the surface 
worthless, and fills up the streams causing them to overflow 
and wash the soil away and con tam· ates the water so it is unfit 
for man or beast. The coal thus uncovered is with power 
shovels loaded in trucks and hauled o the dock by the railroad 
side and loaded into the cars. The arge cut thus made in the 
hillside destroys the continuity of a large strip of land and 
makes a high wall almost perpendic lara hundred feet high or 
more in places, which is insurmount ble for practical purposes, 
and destroys the value of the large flat or table on top of the 
hill. In addition to cutting the wid bench entirely around the 
hillside large augur bits, depending omewhat on the thickness 
of the coal, but 20 to 48 inches in diameter, are with power 
machinery used to bore the seam of oal from under the surface 
for a distance of as much as 200 feet causing large cracks in the 
surface, making it dngerous form nor beast to go upon or 
come near, and thus renders an are above where the best land 
for farming is, useless." 
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It is elementary that the ascertainment of the intent of the 
coutracting parties is the cardinal rule in the construction of agreements. 
Hall v. MacLeod, 191 Va. 665, 671. 
"It is an elementary rule of construction that the purpose or 
intent of a written instrument must be determined from the 
language used in the light of the circumstances in which it was 
written." Ellis v. Commissioner, 206 Va. 194, citing Jernigan 
V. Capps, 187 Va. 73. 
In this case, the grantee acquired certain enumerated rights; and in 
connection with these rights was the right "to enter upon such tract of land 
and use and operate the same and the surface thereof free from further 
costs of damage in all or any manner that may be nec~ssary or convenient in 
the mining ***." The grantee was further granted the right of free ingress 
and egress over the surface. 
How can it be rightfully said that the grantor intended to sell, or the 
grantee intended to buy, an unrestricted right to remove completely the 
surface overlying the minerals as "necessary and convenient" . to mining 
operations in 1902? It can not be seriously contended that the parties were 
indulging in phantasies, and in doing so contemplated the removal of coal 
and minerals by then unknown and unheard-of methods. Only a short time 
ago man discovered that he could take a trip to and land on the moon! 
It must be remembered that the grantor did not convey the surface of 
the 1400-acre tract for which the owner had an absolute right of lateral and 
subadjacent support. Stonegap C. Co. v. Hamilton, 119 Va. 271. 
In Catron v. South Butte Min. Co., 181 Fed. 841, 104, 405, it is 
stated: 
"In the last named case the Court says: 'And it is well 
settled that the grant of the surface with a reservation of the 
minerals and the right to extract the same does not permit the 
destruction of the surface, unless the right to do so has been 
expressed in terms so plain as to admit of no doubt."' 
Counsel for the defendants cities Yukon Poca. Coal Co. v. Ratliff, 181 
Va. 195, in support of his view that strip mining is permissible under the 
grant in this case. It is my opinion that Yukon is clearly distinguishable 
from the case at bar. In Yukon the deed contains certain enumerated rights 
and other "devices" and "structures" necessary to the mining of coal. The 
grantees contended that the deed vested in them not only those expressly 
granted but all other such rights deemed necessary, such as miners' homes, 
hotels, hosptals, gardens, etc. The Court rejected this position, stating on 
page 205: 
"To sustain this contention would mean that, though 
appellants did not purchase the surface, they would be 
permitted (if they deemed it necessary for the successful 
mining of the minerals conveyed), to erect the buildings 
heretofore enumerated, and thereby appropriate to its use 
every foot of the surface." 
Thus, in effect, Yukon supports the contention of the Complainants 
in this proceeding. 
It is fundamental that the right to mine is servi~nt to the right of the 
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owner of the surface to have it perpetually su tained in its natural state. 
Jasper Sutherland owned the surface in fee. If the grantee intended to 
appropriate it in its entriety, it should have purchased the fee simple 
interest in the surface. 
In Barker v. Mintz (1923), 73 Colo. 252, 2 5 P. 534, 1 ALR 2d. Anno. 
- "Minerals - Open Pit Mining", 787, at page· 7 3, the Court, in part, said: 
"*** The land is wild and is present value, except for the coal, is 
only for pasturage, a very little of it for cultivation. The 
stripping destroys these values, b t the fair and equitable way 
is so to treat the matter that each party will get the greatest 
amount. of good with the least po sible harm, and that is by 
allowing the defendant to take out is coal and pay the plaintiff 
for the damage he thereby does to er estate. He will then get 
the full value of his property and he will ge the full value of 
hers. Is not that equity?" 
It is my conclusion that the grant in que tion ~s not sufficient .to give 
the defendants the right to remove the coal a d minerals underlying the 
surface by stripping or open mining m~tho~s. . . 
An appropriate decree, carrymg Int effect the views herein 
expressed may be tendered for entry. 
Nov. 19, 1971 
Lebanon, Va. 
FINAL ORDER OF CO RT 
R.J. Boyd, Judge 
This cause came on this day to be heard upon the bill of complaint, 
and exhibits therewith, filed in the Clerk's Offi e of this Court on the 13th 
day of April, 1970, upon summons to answer sa e regularly issued andre-
turned served in person on defendants, Jettie Phipps Dalton, Beulah C. 
Phipps and Nell Phipps, upon the joint answ r of aforesaid defendants, 
upon the joint answer of defendants, David Fre ch; Calvin French, Francis 
French, Charles G. French and Catherine Stoo ey, upon the evidence duly 
taken and filed on behalf of complainants, upon the written briefs and oral 
arguments of the parties, upon all the former p oceedings had herein, and 
was argued by counsel. 
On consideration whereof, it appearing o the Court that by deed 
dated May 16, 1902, of record in the Clerk's 0 fice of the Circuit Court of 
Dickenson County, Virginia, in Deed Hook N . 19, page 230, Wm. B. 
Sutherland and Eliza J. Sutherland, his wife, c nveyed to Clintwood Coal 
and Timber Company, a corporation, all the coal, mineral and mineral 
products, all the oils and gases, all the salt, m· erals and salt waters, fire 
and potters clay, all the iron and iron ores, an all stone in, on and under 
two adjoining tracts of land therein described ontaining 1,019 acres and 
404 acres, a total of 1,423 acres, more or less, ogether with the following 
mining rights and privileges: 
". . . an have also this day sole to the party of the second 
part such of the standing timber not exceeding twelve inches in 
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diameter as may be necessary for mining purposes, and the 
exclusive right of way or any and all rail road, tram roads that 
are now or may hereafter be located on the property herein-
after described either by said party of the second part, except 
as hereinafter provided, his heirs successors and assigns or 
any other person or corporation under the authority of said 
party of the second par his heirs successors or assigns upon 
the hereafter described tract of land, together to enter upon 
said tract of land and use and operate the same and the surface . 
thereof free from further costs or damage in all or any manner 
that may deemed necessary or convenient for mining 
preparing for market and removing therefrom or otherwise 
utilizing all or any of the said coal and minerals or the coal or 
minerals and the manufacture of the same and shipping the said 
articles and products above named; without liability for injury 
to the surface of said land or to any thing thereon or thereunder 
by reason of the mining, manufacture or removal of said coal 
minerals, etc. or by reason of diverting confining or using the 
water or water ways on said property; for all which the party of 
the second part his heirs successors or assigns is hereby re-
leased from liability as well as to remove the products now 
owned or hereafter acquired by the said party of the second 
part his heirs successors and assigns in the free and full 
exercise and the enjoyment of the rights and privileges herein 
granted. It is understood and agreed that the free right of 
ingress and egress in, on, over, under and through said lands 
hereinafter described is also hereby sold and granted to the 
said party of the second part his heirs succesors and assigns." 
And it further appearing that the estate so acquired by Clintwood 
Coal and Timber Company is now vested in the defendants, Beulah C. 
Phipps, Nell Phipps and Jettie P. Dalton, and that they and the remaining 
parties to this proceeding are the owners of the estate in portions of said 
tracts of land remaining after the conveyance of said mineral estate to 
Clintwood Coal and Timber Company. 
And it further appearing that the defendants, Beulah C. Phipps, Nell 
Phipps and Jettie P. Dalton, by agreement dated April 4, 1962, leased to 
one Delma Siddens and his heirs, all the merchantable and mineable coal in 
a tract described as containing 1,423.53 acres, being the same coal conveyed 
by Wm. B. Sutherland and wife to Clintwood Coal and Timber Company by 
the above mentioned deed; and said Lessors further transferred to said 
Lessee all mining rights and privileges and easements owned by them as to 
the coal owned by the Lessors; the lease agreement reciting that the 
Lessors did not intend to make any further warranty concerning such rights 
and privileges; and that the lease agreement further contained detailed 
provisions concerning the Lessee's obligation with respect to the conduct of 
auger mining on the leased property. 
And it further appearing to the Court that surface mining operations 
have been conducted on said land, but the evidence does not show the 
identity of the operator, the extent of such operation, nor whether said 
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operator entered the property under the auth rity of the above mentioned 
lease from Beulah C. Phipps, Nell Phipps a d Jettie Phipps Dalton to 
Delma Siddens. 
It is accordingly ADJUDGED, ORDER D and DECREED, that the 
deed from Wm. B. Sutherland and Eliza J. S therland, his wife, to Clint-
wood Coal and Timber Company, a corporati n, dated May 16, 1902, of 
record in the Clerk's Office of the Circuit Cou of Dickenson County, Vir-
ginia, in Deed Book No. 19, page 230, conveyi g the coal and minerals and 
certain mining rights and easement of two adjo ing tracts of land described 
as containing 1,019 and 404 acres, a total of 1 423 acres, more or less, did 
not convey to or create in the grantee therein he right to mine and remove 
coal or other minerals from the two tracts of I nd thereby conveyed by any 
method or form of mining known as surface m ning, strip mining, open pit 
mining, auger mining, or any combination of ethods of surface mining, 
whether or not hereinabove listed, the conve ance of such surface mining 
rights or "stripping-rights" not being with· the contemplation of the 
parties to the deed; that the owner of the coal a d other minerals in, on and 
under the two tracts of land conveyed by said eed did not acquire by said 
deed any right to mine and remove coal and her minerals therefrom by 
such surface mining methods; and that by virtu of said deed the grantee or 
its successors can engage in mining by such s rface mining methods only 
with the consent of the grantors in said eed, or their successors. 
It is further ADJUDGED, ORDERED a d DECREED that the min-
ing privileges and easements owned by the de endants, Beulah C. Phipps, 
Nell Phipps and J ettie P. Dalton in the two tra s of land do not extend to or 
include the right to mine and remove coal·or ther minerals from the two 
tracts of land by any method or form of minin known as surface mining, 
strip mining, open pit mining, auger mining or any other form of surface or 
any combination of methods of surface mining hether or not herein listed, 
and accordingly, it is further ADJUDGED, RDERED and DECREED 
that the defendants, Beulah C. Phipps, Nell Ph pps and Jettie P. Dalton be, 
and they are hereby enjoined from mining or le ing the coal on said land by 
any method or form of mining known as surfac mining, strip mining, open 
pit mining, auger mining, or any other form o surface mining, whether or 
not hereinabove listed. 
This Decree is entered without prejudi 
parties hereto or their successors to seek 
either at law or in equity, arising from mining 
any of the property involved in this suit, by su 
enjoined. 
to the rights of any of the 
y other available remedy, 
nd removal of any coal from 
ace mining methods hereby 
The defendants, Beulah C. Phipps, Nell Phipps and Jettie P. Dalton 
object to the finding of the Court that the dee to CUntwood Coal and Tim-
ber Company does not convey to the grantee o include the right to use the 
surface of the land thereby conveyed for strip a d/or auger mining or other 
surface mining purposes; and defendants ob ect to the issuance of the 
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injunction and except to said finding and injunction. 
Enter this 2nd day of December, 197 4. 
REQUESTED: 
Walter Lee Rush 
Clintwood, Virginia 24228 
Benjamin F. Sutherland 
Clintwood, Virginia 24228 
Counsel for Complainants 
SEEN and objected to: 
E.D. Vicars 
Wise, Virginia 24293 
Attorney for Defendants 
ASSIGNMENT OF ERRORS 
Raymond J. Boyd 
JUDGE Designate 
~otice is hereby given that Jettie Phipps Dalton, Beulah C. Phipps 
and Nell Phipps, Defendants in the above styled cause, appeal from a Final 
Judgment and Order rendered by this Court against them on the 2nd day of 
December, 197 4, and announce their intentions of applying for an Appeal to 
the Supreme Court of Virginia. 
ASSIGNMENT OF ERRORS 
(1) The Court erred in ruling as a matter of law that the Defendants 
did not have the right to remove coal by any method or form of mining 
known as surface mining, strip mining, open pit mining, auger mining or 
any combination of the methads of surface mining on the property set forth 
and described in this suit. 
(2) The Court erred in issuing an injunction in this- case because 
there was no evidence to show that any of the Defendants had attempted to 
mine or had mined any coal by any form of surface mining. 
(3) The Court erred in entering a blanket order and injunction 
preventing any surface mining on said land because said Order enjoins the 
Defendants from mining or leasing the coal on lands where the surface is 
owned by. the Defendants and further enjoins them from surface mining 
should they hereinafter acquire the surface rights, or obtain permission 
from the owner of the surface to mine said coal by surface mining. 
RESPECTFULLYSUBMITTTED 
JETTIE PHIPPS DALTON, 
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NELL P . PS AND BEULAH C. 
PIDPPS 
By Glen . Williams 
Their C unsel 
Jonesv· e, Virginia 
CERTIFICATE 
I, Glen M. Williams, Counsel for Jette Phipps Dalton, Beulah C. 
Phipps and Nell Phipps, Defendants in the a ove styled cau~e, do hereby 
certify that the foregoing Notice of Appeal and Assignment of Errors in the 
above styled cause was served upon Walter L e Rush, Clintwood, Virginia 
24228 and Benjamin F. Sutherland, Clintwood Virginia 24228 by mailing a 
true copy thereof to their offices this 31 day of December, 197 4. 
Glen . Williams 
COUNSEL FOR DEFENDANTS 
DEED TO BE CONS~UED 
This Indenture made and entered into t · the 16th day of May, 1902, 
by and between Wm B. Sutherland and Eliz J. Sutherland, his wife, of 
Dickenson County, Virginia, parties of the · st part and The Clintwood 
Coal and Timber Company, a corporation pa y of the second part. Wit-
nesseth: that for and in conside!"ation of Twen y Six Hundred and Thirty-
Five Dollars of which $1000 is in hand paid an balance to be paid in two 
equal installments due in 6 and 12 months r which a vendors lien is 
retained for $1635. The party of the first part have this day sold to Clint-
wood Coal and Timber Company, a corporation arty of the second part, his 
heirs, successors heirs and assigns and hereb convey with covenants of 
general _warranty, the following property · ghts and privileges viz: 
All the coal, mineral and mineral produ ts, all the oils and gasses all 
the salt, minerals and salt waters, fire and pott rs clay, all the iron and iron 
and iron ores, and all stone in on and under the herein after described tract 
of land, and have also this day sole to the part of the second part such of 
t.he standing timber not exceeding twelve in es in diameter as may be 
necessary for mining purposes, and the exclus · e right of way for any and 
all rail road, tram roads that are now or may ereafter be located on the 
property hereinafter described either by sai party of the second part, 
except as hereinafter provided, his heirs sue essors and assigns or any 
other person or corporation under the authorit of said party of the second 
·part his heirs successors and assigns upon the ereafter described tract of 
land, together to enter upon said tract of land a d use and operate the same 
and the surface thereof free from further co s or damage in all or any 
manner that may deemed necessary or conveni nt for mining preparing for 
market and removing therefrom or otherwise u ilizing all or any of the said 
coal or minerals or the coal or minerals and the anufacture of the same and 
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shipping the said articles and products above named; without liability for 
injury to the surface of said land or to any thing thereon or thereunder by 
reason of the mining, manufacture or removal of said coal minerals, etc. or 
by reason of diverting confining or using the water or water ways on said 
property; for all which the party of the second part his heirs successors and 
assigns is hereby released from liability as well as to remove the products 
now owned or hereafter acquired by the said party of the second part his 
heirs successors and assigns in the free and full exercise and the enjoyment 
of the rights and privileges herein granted. It is understood and agreed 
that the free right of ingress and egress in, on, over, under and through 
said lands hereinafter described is also hereby sold and granted to the said 
party of the second part his heirs successors and assigns. 
The land is described as follows: Situated on the waters of McClure 
and Lick Creeks in Dickenson County, Virginia, adjoining the lands of Noah 
Deel, David Colley and others and bounded and described as follows: 
Tract No. 1: Beinging on a double hickory on the dividing ridge 
between Lick Creek and McClure, a corner to N.M. Deelland and a corner 
to the John Yates survey N. 84- 1/z W. 56 poles to a felled sugar tree lynn 
and small beech on the head of Hatchet Branch N. 12 1/4 W. 183 poles to a 
felled water oak on the Midle branch then down said branch and leaving the 
Yates survey N. 34 E. 67 poles to a birch and beech on the said branch N. 18 
E. 74 poles to a forked horn beam leaving the branch N. 65 E. 60 poles to a 
small chestnut and sourwood in a hollow N. 84 E. 68 poles 12links to a sugar 
tree on a hill side N. 45 E. 95 poles to a lynn and beech by two poplar stumps 
on Middle branch a corner to the Jeff Jess survey N. 61- 1/z W. 8 poles and 9 
links to a gum and dogwood near a hollow N. 66- 1/4 E. 183 poles to a spruce 
pine near the forks of the branch up the left hand forks S. 28- 1/z E. 17 poles 
to a white oak on a knobS. 75 E. 18 poles and five links to a white oak and 
spruce pine on a spur South 46 poles ten links to a beech on Lick Creek 
thence up said creek S. 10- 1/z W. 42 poles to a spruce pine on the west bank 
of the ceek S. 39 E. 35 poles to a maple and pine on the east bank of the 
creek opposite the mouth of Wolf Pen Branch S. 55 E. 81 poles to a ash and 
heed bush at the mouth of Long Branch a corner to the Jesse Wampler land 
thence up the branch with its meanders S. 16 W. 73 poles to a beech and 
white oak at the mouth of a branch A. 50 W. 7 4 poles and 12 links to a beech 
and birch on the bank of said branch S. 21/z W. 26 poles to a beech and sugar 
tree there leaving the branch and up the hill with Geo. and D.C. Wamplers 
land N. 87 1/z W. 214 poles to two poplars and beech on Wolf Pen branch S. 
55 112 W. 125 poles to a black oak and small white oak and hickory on a hill 
side S. 28 W. 70 poles to a stake midways between a popular and chestnut 
on a hill side thence N. 343/4 W. 59 poles to the beginning containing 1019 
a<~res. 
TRACT NO.2: Beginning on two gums in a hollow a corner to T.J. 
Rail 79 3/4 W. 68 poles 5 links to a beech and maple on Cabin Fork of Lick 
Creek near the forks leaving Balls lines and with the J .M. Colley land S. 
19:114 W. 96 poles to a stub between a chestnut and poplar and poplar in a 
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gap of a ridge between Lick Creek and McClur S 61/z E 123 poles to a water 
oak on a gum on a rockey spurS 491/ze 54 po es and 12 links to two large 
pines on the Hatchet branch a corner to David olley thence up said branch 
S 89 E 47 poles and 7 links to a beech pine a d birch at the forks of said 
branch thence up a spur as it meanders E 31 oles to a forked red oak on 
said spurN 801/4 E_7 poles and 15links to a sm white oak N 721/z E 8 poles 
and 5links to a black jack N. 481/z E. 9 poles a d 19 links to a white oak and 
gum N 741/z E 21 poles to a chestnut oak; S 8 ~~~ E 18 poles to a black pine 
N. 67 N.E. 23 poles and 18links to a chestnut; . 161/z 13 poles to a stake on 
a knob N. 49 1/2 E. 14 poles to a dogwood N. 7 1/z E. 14 poles and 5 links to 
hickories on the dividing ridge between Lick C eek and McClure a corner to 
N.M. Deel thence down said ridge as it mea ders N. 38 E. 38 poles to a 
hickory N. 691/4 E. 20 poles to a hickory and 1 ust N. 51/z E. 34 poles and 6 
links to a sourwood N. 46 1/4 E. 24 poles and 1 links to a double hickory a 
corner to the 1002 acre tract and with the sam leaving N .M. Deels land N. 
841/z W. 56 poles to a felled sugartree and lyn and small beech on the head 
of Hatchet branch thence N. 121/4 W. 183 pol s to a felled water ak in the 
head of Middle branch thence crossng the ridg with the T .J. Ball line S. 52 
1/z W. 52 poles to the beginning containing 40 acres containing 1423 acres 
in both tracts more or less: The said parties f the first part guaranty and 
represent that they are lawfully seized and a e in lawful seized and are in 
actual, unquestioned possession and have a c mplete title of record to the 
above escribed tract of land and the rights a d privileges and have good 
right and full power and authority to convey e same and the said parties 
of the first part hereby convey to the said p y of the second part of his 
heirs successors and assigns the aforesaid pro erties, privileges and rights 
of general warranty except the 1019 acre trac which is specially warranty 
free from liens or other incumbrances. It is e pressly understood that the 
right to mine and use coal for household urposes on the premises is 
reserved to the parties of the first part provid d however, that the said fire 
and potters clay and timber for mining priv · eges shall not apply to said 
1019 acre tract. Witness our hands and seals t is the 16th day of May 1902. 
DEPOSITION OF S.H. SUT 
Wm. B. Sutherland (seal) 
Eliza J. Sutherland · (seal) 
S.H. SUTHERLAND, a witness of law ul age, after first being duly 
sworn, deposes as follows: 
DIRECT EXAMINATION OF GEOR E C. SUTHERLAND: 
Q. State your name, age, and reside ce. 
A. S.H. Sutherland, 93 years old p st. I reside at Clintwood, 
Virginia, and I have lived here since J a uary 4th of this century. 
App. 16 
Q. Where were you reared? 
A. I was reared in Dickenson County. I was born and grew to 
manhood on the one thousand acre tract of land and lived with my father on 
the other tract until January 1, 1904, and I came here. 
Q. Who was your father? 
A. Jasper Sutherland and William B. Sutherland, the grantor in 
the deed was his brother, my uncle. 
Q. A question in this case, I believe, is the construction of a deed 
from William B. Sutherland to the Clintwood Coal and Timber Company. It 
that right? 
A. That is my understanding. 
Q. I believe the date of the deed is May 10,1902. Is that about 
right? 
A. Whatever is the date of the deed is all I know. I was away when 
that deed was made. 
MR. VICARS: For the record, it shows the 16th of May, 1902. The deed 
itself was made May 16, 1902. 
Q. What was your father's name? 
A. Jasper. 
What did he do for a living? 
A. He was a farmer. 
Q. Were you reared on the farm which is a part of the tract of land, 
the coal on which is in question in this case or the right appurtenant to the 
coal? 
A. Yes. I was born in 1877 and moved on the thousand acre tract in 
1895. However, my father began to clear land on the four hundred acre 
tract in 1887 and I worked on it and we farmed that until he finally moved in 
1895 and he didn't move in all one day or one week but the family did go to 
the new home and it was perhaps a year before things were completely 
moved. 
Q. Has your father and some of your descendants occupied and 
used that tract of land-you speak of two tracts, both of them continually 
since that time? 
A. My father used the farm, grazed the thousand acre tract until he 
died in 1936, but for several years he did perhaps have a tenant who lived in 
the old house. 
Q. Do these two tracts adjoin? 
A. Yes. 
Q. Do you remember about the time that this deed was executed? 
MR. VICARS: This question or any answer is objected to because the 
witness has already stated that he was not in this section, as I understood 
him, at the time the deed was made. 
A. I went to Richmond the first of April, 1902, and I didn't come 
back home until in June of that year and when I come back in June and 
stayed until the first of october, 1902. Then I went to Richmond to college 
and upon my graduatjon I came back and stayed with my father until 
January 1, 1904. 
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Q. Do you know anything about the se that father made of the 
land there embraced in the deed conveying t e coal? 
A. Yes. As I have said the two adjoini g tracts we always spoke of 
it as the four hundred acre tract and the thou ·and acre tract. That is not 
the exact acreage. We always spoke of it in th t way. In my testimony that 
will be that and I just speak of it that way. 
Q. Do you know of the use that Jasp r Sutherland made of these 
two tracts of land prior to the time this deed from Wiliam B. Sutherland 
was made for the coal? 
A. He lived on it, raised his family on i , farmed it, cultivated it and 
was regarded as the largest farmer and bes practicable farmer in that 
neighborhood. 
Q. Did he sell anything from these tra ts of land that you know of? 
A. In 1887 he sold 537 poplar trest o the thousand acre tract on 
what we call the Wolfe Pen and Long Branches and in 1899 and 1900 he sold 
to somemen who had a sawmill on the head of "ck Creek most of the poplar 
timber from ·thirty inches and up. 
.. Q. Do you know or have nv knowledg from your association with 
~ asper Sutherland as to what he regarded as t e value of his land along the 
time this deed was made? 
A. Well, I have no special statement but. I heard him discuss it 
many a time and there are public speculators there frequently wanting to 
buy part of this land and some of the timber 
1 
r minerals and coal was the 
only mineral we excepted on it and that was on y a little perhaps on an acre 
or so. 
Q. How much of the value.ofthe land d d Jasper Sutherland use for 
farming purposes? 
A. This is an estim~te. I would say e had around two hundred 
acres cleared in clutivation or in pasture at t time of this deed in 1902. 
Q. Did you ever hear a:gy expression om him or any of his actions 
from which !OU could tell the real values that h~ put on his land; that is, one 
for farming purposes, one for the value of the Umber and three for the valuE' 
of the coal? 
MR. VICARS: Objected to because first: it is relevant and immaterial to 
the issue in this case and second: it tends o illicit heresay testimony. 
A. My fater couldn't read and write a d he would depend on me in 
everything in which there was a writing if I w s around. Until1901 I was 
there most of the time. I heard him talk an heard the men frequently 
trying to purchase timber, portions of his 1 nd and he was frequently 
approached with reference to the coal. Howe er, I might say he knew he 
had no legal title to the four hundred acre trac until 1897 because he only 
commenced to farm it in 1887. As to the tho sand acre tract there was a 
dispute as to whether he owned the coal or ot. A speculator, General 
Imboden, claimed an interest in a large area o land there and they signed 
an agreement in which he claimed he was en itled to the coal and really 
after this deed and after the Supreme Court p ssed on it, it wasn't certain 
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who owned the coal. However, that was one of my first cases, 105 Virginia, 
settled the title to the coal. That is the reason there was only one dollar 
given in the sale to Clintwood Coal and Timber company while the other 
was four dollars. 
Q. Were you acquainted with or knew personally the stockholders 
of the Clintwood Coal and Timber Company? 
A. I was well acquainted with them. We were all close friends. 
They were at my father's often and I knew them well. 
W.H. Thornburg lived in Clintwood and was frequently at my father's and 
Judge Alfred Skeen has hoed corn for my father. I have seen him in the 
cornfield. W .C.D. Rush, my father-in-law. I did see him very often but I 
don't remember him being at my father's. J .K. Damron, G. W. Sutherland 
was my father's youngest brother. 
Q. I believe you mentioned one of these parties as having worked 
on father's farm. Was there more than one of them that worked for dad? 
A. No. He was the only one. Uncle George in 1886 taught school 
over there. The schoolhouse was on the thousand acre tract. He stayed 
with my father. After he married in 1888 he had a business down there on 
McClure, a little store and he would trade with him. 
Q. When was the first time you had any knowledge or learned that 
the owners of the coal claiming their right to remove this coal by the 
method of what is usually known as strip mining? 
MR. VICARS: This question and any answer thereto are objected to 
because irrelevant and immaterial to any issues in this case and further 
because the interpretation of the deed is a matter for the Court and the 
Court's obligation is to interpret the deed from the facts and circumstances 
surrounding the deed at the time of the execution and from the language of 
the deed; not from what the parties might have claimed at a later date or 
any particular time. 
A. I heard some years ago there was a fellow over there claimed 
the right to strip and I went up on Hatchet Branch and there was a little 
excavation made and I was preparing to file a bill to enjoin him but I never 
saw him. He left and only made a little cut in the hill more than thirty feet 
long and not more than a foot or two deep and I heard he claimed that that 
was his purpose was to strip but he had gone and I never heard anything 
more about the claim they had a right to strip mine until shortly before this 
suit was brought. This man. D. Siddens was preparing to strip mine, 
slashing timber on the Middle Branch side and we gave him notice and 
started this suit. 
MR. VICARS: The answer is further objected to because it tends to detail 
hearsay. · 
(Witness continuing) I might say I purchased a two-sevenths interest in the 
coal in this property in 1919 and Judge Skeen and I were the only two that 
seemed to pay any attention and Judge elected me President and he was 
S£'<.-retary and we never thought of it and in fact, I never heard at that time 
of strip mining. I don't remember of ever hearing of strip mining as it is 
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now until after the property was sold to G. Mar French in the early '40's. I 
wouldn't want to state about that. 
Q. Have you been to a place where you laimed the strip mining has 
been done. 
A. I have not been up to look at the pla e but !·have seen where the 
timber had been slashed in the hillside up there and there is a road up to it. 
Q. What: do you know about the use ma e of the surface of land in a 
modern method of· coal mining usually kno n and designated as strip 
mining? 
A. I never heard of what is now pra ticed as strip-mining until 
after my• interest in this coal was sold. I woul say about in the middle of 
the '40's and my father never heard of it I am sure for he died in 1936. I 
know the first time he ever saw a coal mine for .ommercial purposes was in 
1895. 
Q. Where was that? 
A. That was on Toms Creek. A m n by the name of Elkins 
employed my father to move him and his famil over on the head of Toms 
Creek where Elkins was working at a sawmill nd I yoked up the team and 
oxen and connected it to a wagon and moved his man over there and my 
father went along and I slept in the old log ho se. It is still standing over 
there. The next day my father went down to et some salt for me to haul 
back and he talked with his great uncle, Noah uller, who was building him 
a home and there was five or six little mines t t was either one mining as 
much as a ton of coal a day, littlt' openings. My father talked with his uncle 
Noah Fuller and he said they get five thousan dollars an acre for that coal 
when they get it mined. That is the first time · e saw a coal mine. He next 
saw a coal mine in 1900. We went back over ere, loaded up the wagons 
with chickens and garden stuff. Money was sc rce and at that time George 
L. Carter had a splendid operation which he ru a good long while on Toms 
Creek. There was an opening made in the hills de for the entries we call it, 
took the coal cars in and down to the air cours and at that time there was 
no fans. They would run a channel up and br ak through the surface and 
used split logs or timbers to draw the air an that didn't take but a few 
acres all total and the men living on the land, he flat land above there, it 
was kindly rolling, they were selling their f m produce at a price that 
would have made my father rich but we were s ch poor hucksters we never 
went back. That is the only two times my fathe saw a coal mine before this 
deed. 
MR. VICARS: This answer is objected to bee use it is not responsive and 
because it attempts to detail hearsay and furth r because his answer is not 
relevant or material to any of the issues in th s case. 
Q. From what you have observed, c mpare the amount of the 
surface us~d in strip mining as it is now known and the amount used by the 
people that were mining coal that Jasper Sut erland saw? 
A. As I have said ---
MR. VICARS: Let me now make an objecti n to this question and any 
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answer thereto is objected to because it would attempt to limit the use of 
the surface of this land invoved in this proceeding to use made by coal 
operators in 1902 at the time of the deed and this is not a proper criteria; 
therefore, this question and any answer thereto would be irrelevant and 
immaterial to any issue in this case. 
MR. GEORGE C. SUTHERLAND: In reply, it is contended that the 
grantors' knowledge of the use to be made is one of the facts to be 
considered in the interpretation of the language and especially should it be 
claimed to be ambiguous. In other words, the grantor only conveys what he 
A. As I stated above, mining coal by drift mining as is spoken, 
which only took a few acres and it gave them market for the farmers around 
except the very acreage used. It made the remainder of the land much 
more valuable because in them days money was scarce, but those miners 
had money. Really, a coal mine at that time like the large one on Toms 
Creek made your surface more than double what it would be without it, and 
now it destroys it as a marketer of the product. 
Q. Have your recently examined some of the land where the strip 
mining of coal has been done in this county and on land similarly situated to 
the land in question? 
A. I have had occasion in the last twenty years to be over the 
county and eastern Kentucky, Virginia, southern West Virginia and have 
noticed the effect of strip mining. The strip mining as it is now practiced, 
there is a large exacavation, a cut in the side of the hill making a high wall, 
leaving a high wall as much as a hundred feet in places and always a high 
wall insurmountable for a practical purpose in any land above it. The 
excavation is made, oh, some forty or fifty to two hundred feet or more, 
according to the slope of the land, and this is done by large machinery such 
as didn't exist back in 1902, 03 and 04 and later. Then they may uncover a 
strata of coal over which the loose rock didn't extend, they pick that up, put 
it in the trucks and haul away and in doing so they remove all the earth, 
they change it you might say. You might say they destroy it. They do 
destroy the continuity of a large strip around the hillside. It might be 
anywhere as much as six or seven hundred feet from the top of that down to 
where it settled. The big rocks knock the timber down. It covers up other 
vegatation and destroys as a marketable purpose the value of the land. I 
have made some photographs which will convey to the mind more vividly 
than I am able to by words. 
Q. Where and when did you have these photographs taken? 
A. The first of April of this year at the places shown by the photo-
graphs. 
Q. What, if any, is the differences in the land shown by these 
photographs and the land in question? 
A. Well, I don't know. Frankly, it has never been demonstrated 
there is coal on this land and some, I have heard good men doubt that there 
is merchantable coal on it, but assuming some of the seams are sufficient it 
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would practically destroy the land. I can only tate the effect of what I have 
seen and as I say it is not yet known and I di n't make it clear that at the 
time this deed was made there never had bee coal found. My father was 
kindly a blacksmith for the whole community. e would go down to a place 
three miles away to get coal for his shop, and fter ~his deed was ma~e an«! 
after I became Interested I went several tim s trying to locate ~oal and ! 
couldn't find any that was sure to· be goo coal so as I say it is not 
demonstrated there will ever be, but I am ass ingthey will find some coal 
that they will want to market and in so doin they probably will want to 
strip it. 
Q. It is alleged in the bill in this case t at one of the defendants has 
actually done some strip miriing on a part of his tract of land. Have you 
been to that place where it is claimed to be d ne? 
A. I have never been to the place but I saw - I could see from the 
road where the timber was slashed and I cou d see a road built up in that 
direction. That man has gone away and I ha e inquired and he has never 
been back after the time I was over there lo · gat it. He is gone. We 
gave him notice. I have a notice served o him by the Sheriff. My 
information is he has never been back. With eference to the effect of the 
strip mining the first of last April I took a ph tograph. We went up here 
about four miles west of Clintwood, what w call Cooks Fork of Georges 
Fork and up on that Cooks Fork at the top o the hill - I went on the left 
descending side of the branch, the strip ining being on the right 
descending up on the hill I would say ninety fe t perpendicular from the bed 
of the stream and which I will ask the steno apher to mark "Exhibit 1". 
The places along in the top is matter thro over by strip mining and I 
would say an air line from the photograph ther was fourteen hundred feet. 
MR. VICARS: We object to the introduction o the photograph. First, it is 
not properly identified. Second, there is o demonstration that strip 
mining has been on the property in question i this suit would have similar 
effect to that to the photograph being offered a an exhibit. In order to save 
time we will make objection to all the· photo aphs without repeating it. 
Q. Do you desire to make any expl ation to the picture under 
certain numbers so it can be connected with he picture? 
A. I likewise hand the stenographer wo more photographs taken 
at the same time under the same circumstanc s but the photographer had 
moved somewhat and will ask the stenogr pher to mark these three 
photographs as Sutherland "Exhibit 1, 2 nd 3". I will hand the 
stenographer another photograph taken on th same day but over the hill 
about three miles further on what is known as eade Fork of Bole Camp to 
be marked Sutherland "Exhibit 4". The photo apher stood in the rood as 
shown in the bottom of the photograph. The bite portion is an excavation 
made in the hillside by strip mining. I also gi e another photograph made 
at the time and practically at the same place nd the white portion above 
the highway is excavation made for strip minin . The photographs are very 
indistinct as to where the material went but th re is a shaded portion down 
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three-fourths of the way to the highway that was practically covered by 
material from strip mining to be marked as Sutherland ''Exhibit 5". On the 
same day I bad a pbotograb made, with the photographer standing on the 
point toward Clintwood from Mill Creek Gap and looking across Meade 
Fork. The elevation of the photograph over the bed of the creek or branch I 
would estimate to be 275 feet and this is to be marked Sutherland "Exhibit 
6". The gap at the portion is where the material bas been taken and thrown 
down on the hillside and goes down to the roads. Those three roads are not 
attributed to strip mining. They were roads, the two lower ones were made 
by the Clinchfield Coal Corporation while they were deep mining there. It 
shows plain that the material from the cut in the hillside comes down to the 
other road made for strip mining as will be shown by the next photograph. 
The timber will give a very vivid idea as to the depth of the cut at the top of 
the hill. The timber from where I was looked to be some 60 to 70 feet high. 
I will hand the stenographer another photograph made at the same time 
and made a little farther up on Meade Fork at what· was the second little 
point from where the other one was taken. It was practically the same 
altitude from the bed of the creek. The white in the center is excavation 
made for strip mining and the bench around from the building is a road 
made for strip mining but that is a pile of cinders that the company made of 
cinder and dust when it did the deep mining. This is to be marked 
Sutherland "Exhibit 7". I will hand the stenographer another photograph 
made just about 12 or 13 feet in altitude above the bed of the branch but still 
up Mill Creek. It shows the same strip mining and shows - that smooth 
portion is material that went with strip mining down the entire side of the 
hill to be marked Sutherland "Exhibit 8". I will hand the stenographer 
another photograph made at the time as the others and the photographer 
was standing in Georges Fork Gap. That is the gap between Meade Fork in 
Wise County and the Georges Fork in Dickenson County, and the high wall 
is from 60 to 75 feet high and the excess material reaches down more than 
two hundred feet as Sutherland "Exhibit 9". I will hand the stenographer 
another photograph made at the same time and the photographer at the 
same place and it shows the effect of the strip mining on down beyond, 
downstream from what the previous one showed. I didn't measure it but it 
looked to be from the top of the high wall to where the settled down between 
six and seven hundred feet as Sutherland "Exhibit 10". I will hand the 
stenographer another photograph made at the time and it shows 
continuation of an excavation made for strip mining on Georges Fork 
extending further down the ridge and the second white line is a second 
excavation made for strip mining to be marked as Sutherland "Exbit 11". I 
will hand the stenographer another photograph and it is practically the 
same place still showing a continuation of those excavations made for strip 
mining. The white portion showing the cuts but does not illustrate the 
material extending down the bill from the strip mining. This Georges Fork, 
the head of it is what we always spoke of it as Keel Branch tract, a large 
tract of land that bad been sold to purchasers of coal land before I came to 
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Clintwood, but I have gone up and that is sple did good soil, smooth land. 
Of course, it is hillside. It was rich, the soil w rich and smooth for hillside 
land and was well watered. I will hand the stenographer another 
p?otograph made. at. the same time, the ph tographer standing in the 
highway down wh1ch 1s on the left downstream side from Georges Fork and 
this was taken from 3500 to 4000 feet from the gap. We always speak of it 
whe~e the big poplar stood, a large poplar tree. This photograph was made 
looking back toward the gap and it shows the growth of timber since the 
highway was built in 1929. That will show h the timber will grow and 
shows the value of the land for timber purpos s. This is to be marked as 
Sutherland "Exhibit 12". 
MR. VICARS: This is no part of the property · volved in this proceeding is 
it? 
A. No. 
MR. VICARS: We desire to object to any furt er introduction because it is 
entirely irrelevant and immaterial to the issue in this case showing timber 
on some other tract of land. 
(Witness continuing) I will hand the steno apher another photograph 
taken at the same time looking down the roa from where Exhibit 12 was 
taken to be marked Sutherland "Exhibit 13" 
MR. VICARS: Is that another one illustratin timber? 
A. Yes. 
MR. VICARS: Same additional objection and to any others which may be 
introduced for the purpose of showing timber unless it involves timber on 
the land in question. 
(Witness continuing) I will hand the steno apher another photograph 
taken near the cut of the hill on Georges Fork t the same time. It shows a 
continuation of a strip mining started in the G orges Fork Gap and the two 
additional excavations made for strip minin to be marked Sutherland 
"Exhibit 15". I will hand the stenographer ano her photograph taken at the 
same time and at the same place as the last on and it shows a road made for 
strip mining up on the left or opposite side fro . the road of the other one. 
The light portions indicates the strip mining the strip mining, the high 
walls to be marked as Sutherland "Exhibit 6". These excavations and 
timber is similar. It is good soil and the Hatch t Branch timber and soil was 
so good if not better. 
Q. What is the distance approximat y from the land in question 
and the place where these pictures showing s rip mining has been done on 
Meade Fork and Georges Fork? 
A. Roughly, twenty miles but that w uld give very little informa-
tion to anyone familiar with Dickenson County The hollows principally are 
·smooth, good soil and the top of the hill was s rub by timber and poor soil. 
But what I have taken, these that I have t en shows timber and soil 
practically as in the lands in question. 
Q. And how recently has this strip · · g been done on the land 
shown by these pictures? 
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A. Well, I have not checked on that but some of it, I think in the 
last year and some of it three or four years. 
MR. VICARS: We object to the witness testifying from opinion or belief. 
(Witness continuing) In my opinion this land will never be worth anything 
except a source of taxation. 
Q. You mean the land in the pictures? 
A. Yes. From that high way you cannot get up to the little 
portions on the top and frequently you will find the very best land on top. 
In fact, my father's land, the farm was on top of the hill over there and he 
could run wagons and machinery on most of it. 
Q. Do you know whether or not the land in question in this suit is 
productive for the purpose of timber for the market? 
A. The two exhibits there shown of that young timber proves 
beyond any question that it is splendid soil and land for the growth of such 
timber. Without trying to count it, it showed how thick and how fast it 
would grow and the lands embracing this sut is similar. These photographs 
are all good representations of what I have described. 
Q. Do you know how frequently in the neighborhood or section 
where this land in question is that people interested in the manufacturing of 
products from the timber cut the timber from the same tract of land? 
A. That is hard - they first cut the large poplar down to something 
like thirty inches; then they commenced in some years down to twenty; 
then in some years down to twelve and some of them have been cutting for 
mine ties. That timber on lands like that will grow, will average, those 
young poplar trees some of them as much as looks like fourteen inches, 
maybe siXteen that has grown in thirty-five years. You will remember that 
timber along there was injured much more than the usual lumberman will 
cut it. It is just like the strip miner will in stripping out they knock the bark 
off the tree and in a few years will work into it and by the time that it grows 
large enough the rotten places in the body are not valuable. 
Q. Have you made some photographs showing the timber on 
similar land to this in question to indicate the quantity or size in the growth 
of timber? If so, I will ask you to present the photographs and explanation 
of any timber on any parcels except the tract of land in question in this 
MR. VICARS: We object to any photographs of any timber on any parcels 
except the tract of land in question in this proceeding because it is 
irrelevant and immaterial to any issue in this. case. 
A. Of course, the timber is gone and it cannot be produced or 
measured now, but there had not been any timber sold on the Hatchet side, 
the 400 acre tract-about half of the timber, of the poplar on the 1000 acre 
tract down to 20 inches had been sold and removed by the time of this deed. 
I once was connected with the Yellow Poplar Company as attorney and it 
would send me its publication, American Lumberman. I have had 
photographs made of the pictures published in the American Lumberman, 
which as I say, was a publication by the Yellow Poplar Company. 
MR. VICARS: What is the date of that Mr. Sutherland? 
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A. In March 21, 1908, is the pu lication which shows ---
MR. VICARS: You are not contending that s timber on this particular 
tract, are you? 
A. No, but I am going to swear the tim er is as good or if not better 
on this tract. 
MR. VICARS: We object to the introductio of any photographs in the 
publication in 1908 because it is irrelevant an immaterial to any issue in 
this case. 
THE WITNESS: I will hand the stenographer photograph which is not as 
large as on Page 67. It shows a c~ump of yello trees on the holdings of the 
Yellow Poplar Lumber Company, on the R ssell Prater in Dickenson 
County, Virginia - a part of its reserve supply. You can tell from the man 
something of its size. This is to be mark d by the stenographer as 
Sutherland "Exhibit 17". I hand the stenogra her the photograph which is 
on page 72 of this publication showing poplar Grassy Creek; illustrative 
of the size, character and quality of the timber wned by the Yellow Poplar 
Lumber Company, and the topography of D. kenson County, Virginia. 
Grassy Creek is about 35 miles from this land in question. 
MR. VICARS: We make the same objection o all photographs of timber 
taken from the publication of 1908. 
(Wit~ess continuing) In 1893 a man by then me of Frank Chapman from 
Ashland, North Carolina entered into a contra t to furnish 50 million cubes 
of timber and pursuant to that he came to Die nson County and cut a vast 
amount of large poplar and put them in the riv r and that would be floated 
down be reason of big holders and the Break of the Cumberland to the 
forks of the Sandy and there they would recapt e these logs and raft them. 
One or two men could make a raft of a gre many logs and I hand the 
stenographer this picture to ~~ marked a Sutherland "Exhibit 19", 
illustrating or showing how this rafting was d ne. 
MR. VICARS: This testimony is objected to b ause it is not responsive to 
the question and not material to any issue' in his case. 
(witness continuing) I will hand the stenogra her another photograph on 
page 83 of that publication showing yellow p plar timber located on Lick 
Creek, in Buchanan County, Virginia, abou ten miles from Elkhorn, 
Kentucky, to be marked as Sutherland "Ex ·bit 20". I will hand the 
stenographer another picture taken from that ublication which shows hard 
wood growth in Buchanan County, Virginia. his is to be marked Suther-
land "Exhibit 21". I will show you another ph tograph on page 108 of that 
publication "This will serve as a reminder that there is poplar timber up in 
the mountains of Virginia of a high quality and hat some of the best owned 
by the Yellow Poplar Lumber Company is locat d along Colley Fork". That 
would be on Grassy. This to be marked as Sut erland "Exhibit 22,. A few 
years ago there was a publication for Dickenso County for a memorial and 
there were photographs shown in it and I have ad some copies made of the 
photographs and I will hand the stenographe a photograph as shown on 
Page 119 of that publication of "virgin popl timber logged by Yellow 
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Poplar Lumber Company in 1910. Scenes like this were quite common in 
the early years of Dickenson County." This is to be marked as Sutherland 
"Exhibit No. 23". 
MR. VICARS: The same objection to Exhibit 23 as heretofore stated to 17 
through 22. 
(Witness continuing) I will hand the stenographer another exhibit, a photo-
graph from Page 123 showing the timber. · It says "the 85-acre log pond 
created by the Great Splashdam, filled with yellow poplar logs". This was 
in 1910. This to be marked as Sutherland "Exhibit No. 24". 
MR. VICARS: Same objection. 
(Witness continuing) I will hand the stenographer a photograph from a 
portion of the same page of that publication an on the bottom of the picture 
is "Dave Lockhart with a couple of huge poplar logs". I would recognize 
that as Dave Lockhart anywhere. I knew him well and you can get an idea 
of the size of the timber by looking at his picture made at that log. This to 
be Sutherland "Exhibit No. 25". 
MR. VICARS: Same objection. 
(Witness continuing) I will show you a picture made from the top of that 
publication in 1909 of yellow poplar trees at Page 122 to be marked as 
Sutherland "Exhibit No. 26". 
MR. VICARS: Same objection. 
(Witness continuing) These photographs, all of them are good likenesses of 
the matter they purport to show. I had a copy of the American Lumberman 
that showed the timber farther up in Dickenson County. The timber on 
Hatchet Branch was as good if not better than this .shown by these 
photographs and it was as thick. I would say they would average, poplar 
and white oak, 5 trees per acre from 24 inches and up. This land on Hatchet 
Branch produced the best timber or as good as grown anywhere. I heard 
George Litz say ----
MR. VICARS: I object to any hearsay testimony. 
A. ---that this was the best piece of timber he ever saw. George 
Litz was the manager of the W .M. Ritter Company for years. The .W .M. 
Ritter Company cut the western Virginia, southern Virginia and western 
North Carolina. The timber on Hatchet Branch was, as I said, as good if not 
better than the illustrations by these photographs. 
Q. You have mentioned something in your testimony about a man 
by the name of Chatman floating some timber from this river. Was any of 
that timber close to the lands in question? 
A. Yes. Commencing two miles above where he built a --- from 
that down to the company line there was poplar logs placed all in the 
streams and other streams - Cranesnest and Pound, but none of the timber 
was cut on the Hatchet Branch side until1920. My father soldthe timber on 
the Lick Creek side in 1915 for $15,000.00. That was the large timber I 
mentioned had been cut off the Wolfe Pen and Long Branch tracts and he 
sold this timber in 1919 or contracted it to Speed Mankin for $60.00 an acre. 
That was the first timber cut off the 400 acre tract. 
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Q. Is there anything further you want to mention? 
MR. VICARS: This question objected to because it is an improper 
question. 
A. My father was 57 years old at the time of this deed. In other 
words he was born in 1845 and died in 1936. He was illiterate. He didn't 
know a lett~r of the alphabet but he was a man of good judgement and was 
regarded as the best farmer in that section. 
MR. VICARS: Objected to because it is repetitious. 
(Witness co11tin\ling) From my association with him I would say he valued 
his cleared land at $50.00 an acre and it was fenced and by reason of rotation 
of crops he made it better all the time. It was a plateau and it would be 
above strip mining. It is the highest there is and nothing to strip above it 
and now about that time he gave a contract on the timber on this land at a 
dollar per tree of 24 inches and up and .85 cents from 20 to 24 inches. 
Q. Was that to Chapman or---
A. I believe he gave it to Clintwood Coal and Timber Company. He 
had his other improvements. He had a good dwelling house. He would have 
wanted $3,000.00 for it. A big barn and crib and stable together. It would 
cost to construct it and it was in good shape all timber off, on Ian that would 
have been worth $1,200.00 and another large barn made of hewn logs. That 
would have cost $750.00. He was out of debt. He didn't owe anybody and 
the last of February, 1902, I remember Huston Banner and Charley 
Osborne came there and bought I believe eleven head of cattle. They paid 
him $289.00. I counted the mo~y for them and he was the owner of a tract 
of land which was sold the next year for $15000.00 to Joe Levitt. It was the 
old ma.n Joe Levitt that used to be at Coeburn. If you had suggested to him 
you were going to cut a place around that hillside I don't believe he would 
have considered it. 
MR. VICARS: This is objected to because it is a conclusion of the witness 
intended to insert opinions and not any facts. 
(Witness continuing) I believe I stated I never had heard or he had never 
heard of strip mining as it is now done. 
CROSS EXAMINATION BY MR. VICARS: 
Q. Mr. Sutherland, had you heard of raising coal? 
A. No. 
Q. You have never heard of that? 
A. No, this is the first I've heard of that. 
Q. You don't know what is meant by raising coal? 
A. I don't know what is meant by that. 
Q. Do you know if your father ever heard of that? 
A. I am confident he never did. 
Q·. You don't really know whether he did or not? 
A. I cannot say, but I am as confident as I am of anything I have 
said that he never heard of raising coal. 
App. 28 
Q. Mr. Sutherland, these photographs you have introduced which 
you say depicted strip mining, you were not present when that mining was 
done, were you, which you have exhibited photographs ofl 
A. Oh, no, I wasn't present. After it was done, I knew the lands 
and I have been along in sight of it since. 
Q. When you say these photographs are evidence of what is done 
by strip mining you are testifying either from your opinion or conclusion or 
from what someone has told. you, are you not? 
A. No, I wouldn't say that. I have seen the coal and it is common 
talk that is is strip mining and I have actually seen that kind of work, coal 
being mined that way and what it does to the land. I naturally conclude it 
could not be done any other way. 
Q. You don't know of your own knowledge the coal was mined 
except from a conclusion you made from what you have seen if you were not 
present you wouldn't know of your own knowledge, would you, Mr. Suther-
land? 
A. I can't say I saw it but is is a conclusion I made without doubt. 
Q. You are testifying from a conclusion and you are not an expert of 
strip mining? 
A. I have seen the cuts there and I have seen them made by that 
kind of work and the coal is gone. 
Q. I say you are not an expert in strip mining, are you? You have 
never actually conducted any? 
A. No, I never strip mined any. I can issustrate it his way. If I 
went to bed tonight and the ground was green with grass and wake up in 
the morning and it was covered with snow, I would say it snowed last night. 
That is the strength of what I have testified about. 
Q. Mr. Sutherland, you are familiar with the language of the deed 
from W.B. Sutherland that is in issue here, are you not, Sir? 
A. I have read it several times. It is rather - and I saw those 
contracts when Will Harris and Frank Chapman brought them in when they 
commenced to speculate in this county again. 
Q. The usual deed along about that time sold the coal· and minerals 
with the usual mining rights and privileges? This language was mtended to 
convey more than the usual mining rights and privileges, was it not? 
A. I can't say. I don't believe my father understood it conveyed 
more than that. 
Q. He knew what the language was, did he not? 
A. He was - as I said, he couldn't read nor write, but he was a man 
of good sense and he could understand your language fairly well, I would 
say. 
Q. He didn't make it a practice signing instruments which had not 
heed read to him, did he? 
A. I will say - you notice he didn't sign this but I will say he knew of 
it and requested my uncle to sign it. 
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Q. You would say he was familiar with the language; that he knew 
the language and understood the language? 
A. I don't believe he did in fact, I am not sure that I do as much as I 
have pondered over it. In fact, that is the reason for this suit. I think it 
don't given stripping rights and I have understood from what I have been 
told the other parties claim that it did. To my mind it is far from clear. 
Q. That, of course, is a matter for the Court to determine whether 
the language is clear or not? 
A. I think that any school boy will say it is not. 
Q. Mr. Sutherland, your father lived on this property and farmed 
it, what action is being made of the property at "this time? . 
A. Some of it is being farmed. Some of it I would say has been · 
abandoned as farming land thirty years or more for he hs been dead 34 
years the 18th of June. One of his granddaughters lives on it. George 
Lambert, Marcus Leftwich, except for them its not being used like my 
father had. He had a big orchard on it, cattle, sheep and hogs. 
Q. The extent of his farming I believe you said was about 200 
acres? 
A. That is my best estimate. I might be under it and I might be 
over it. 
Q. That 200 acres he farmed, was it more or less the level portion 
and the rest is mountain land? 
A. There is none of it level but he can run machinery over the 
greater porion of it, but you ea;.1 spill a bucket of water and it will run off. 
Q. The rest of it is the steep mountain land portion of it? 
A. 'Xhat is correct. He had the level top cleared and down below it. 
·Q. The coal seams if there are any is in the ste~p mountain land 
rather than on top? 
A. Bound to be. I have seen one place that the coal didn't have 
covering, a layer of stone over it, but one place I saw dirt anywhere from 
three to sixteen feet at East Burns. 
Q. I believe you said that you were not actually present in 
Dickenson County at the time this deed was executed; that you were in 
Richmond? 
A. I was in Richmond, Virginia. 
Q. Had any negotiations taken place before you left or did all 
negotiations, the whole transaction occur while you were gone? 
A. They had begun-- speculators around there for---
Q. I am talking about the negotiations leading up to this particular 
transaction? 
A. That is what I am trying to say. I would say a dozen or more 
fellows they did come around and some of them - John Mayo did buy and 
most of the people did take contr~cts. They would go and take contracts 
and sell that option to somebody like Frank Stratton. They had been at my 
father's I guess, in the Clerk's Office you will. find more than one contract he 
had signed concerning the coal and timber on this tract. 
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Q. So far as you know of the . negotiations leading up to the 
particular deed in issue here had been entered into while you were here? 
A. I don't think so. 
Q. You have no recollection? 
A. No definite recollection. I do recollect these fellows come with 
options. Sometimes he would sign one and sometimes he wouldn't. 
Q. So far as you know there was no option in this particular 
transaction? 
A. I believe there was. I wouldn't want to make that statement 
positive. 
Q. There is no option on record? 
A. I believe there is, but I have not seen it. I am speaking or 
recollection without examining the records. It seems like I have seen an 
option. 
Q. All right, Sir. Mr. Sutherland, these photographs which you 
introduced as representative of strip mining, what was the thickness of the 
seam of coal where that mining was taking place? 
A. I can't say that. 
Q. Isn't the seam six to eighteen feet in thickness? 
A. No, that is above the thick seam. That is above the the big thick 
seam. Just from my knowledge of the country, I would say between fo\lr 
and five feet. 
Q. All right, Sir. What if you know, what is the thickness of the 
coal seams on the property in question? 
A. That is what I have said. It has not been demonstrated it is 
there, but there is a place that Bill Fulton opened up, 32 inches. 
Q. You do know, do you not that the high wall and the amount of 
stripping done is connected with the thickness of the coal being stripped? 
A. No. The high wall is determined by the amount of coverage 
over the coal. That might be two or three hundred feet and it may be a little 
amount, a few feet. 
Q. What I am asking, if you do not know, as a practical matter 
when strip mining the high wall is directly connected with the thi~kness of 
the coal? 
A. No. I know it is not that way. 
Q. Mr. Sutherland, one more question. You spoke in some of those 
photographs you introduced of two strip operations on the same hillside, 
the lower operation, was that in the big Clintwood, that was in the 
Clintwood seam, was it not? 
A. I don't know what s~am. I don't know the names of the seams. I 
rather took it to be the upper part of the Lower Banner but I am not so 
familiar with the location of the various veins of coal. 
REDIRECT EXAMINATION BY MR. SUTHERLAND: 
Q. You mentioned in your examination-in-chief of Jasper Suther-
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land going with you to Toms Creek or Coeburn where that coal was being 
mined. I want to know if that was the nearest railroad to the property in 
question? 
A. Yes. That was not the nearest in 1903, but it was up to 1900. 
Q. What is the nearest railroad now? 
A. Well, there is a railroad within 2000 feet of this is my 
estimation. In fact, I searched for coal in 1917 and I approached the railroad 
company thinking I would find it to put in a track and I thing we measured it 
at 2000 feet from the edge of this property to the railroad. 
Q. And the railroad was constructed when? 
A. It was completed in 1915. · 
~· SUTHERLAND: I thing that is all. 
RECROSS EXAMINATION BY MR. VICARS: 
Q. When did it come within 2000 feet of this property? 
A. In 1915. 
Q. Where was it in 1902? 
A. Eight miles- this is an estimate because you would have to go 
across a mighty steep hill, Sandy Ridge. Dante was the closest in 1903. 
AND FURTHER TIDS DEPONENT SAITH NOT. SIGNATURE 
WAIVED BY AGREEMENT OF COUNSEL. 
STATEMENTS CORRECTED 
It is stipulated and agreed that in lieu of convening for further 
depositions the following attached entitled: "Statements Corrected" signed 
by S.H. SutherlaDd may be considered by the court in its decision as a part 
of the testimony of said S.H. Sutherland in the case now pending in the 
Circuit Court of Dickenson County, short style of which is William Marcus 
Leftwich, et al v. Beulah C. Phipps, et al, No. 3161, as fully and with the 
same effect as if duly taken with the parties and their attorneys present 
with the right of full cross-examination. 
This October 7th, 1970. 
Walter Lee Rush 
Atty. for Complainants 
E. D. Vicars 
Atty. for Defendants 
I have read the stenographic transcript of my evidence taken in this 
case on March 12th, 1970, and I regret I did not make myself clear in many 
instances, and I desire to correct them as follows: 
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1. Stipulation concerning title not copied. It should be as follows: 
"On May 16th, 1902, William B. Sutherland was seized in fee of the 
1400 acres of land as alleged in the first paragraph of the bill in this case". 
2. On that day said William B. Sutherland conveyed the coal and· 
other products, together with rights as set forb in "Exhibit A" in the second 
paragraph of said bill, to Clintwood Coal and Timber Company. 
3. The property and rights embraced in said "Exhibit A' was 
vested in the defendants Nell Phipps, Jettie Phipps Dalton and+Beulah C. 
Phipps at the commencement of this suit and is still so vested; they also are 
vested with the title to one hundred and seven acres, more of less, of what 
was not conveyed by that deed in that tract of land. The other parties to 
this suit own the remainder, or the property and rights not conveyed by 
that deed in said tract of land and did so when this suit was instituted. The 
following should be accepted--correct as my testimony at places indicated. 
4. Page 1.--It is not clear when I left the land in controversy and 
came to Clintwood. This date should be January l, 1904. 
5. Page 2.--Should be: "I was born on and lived on the 1000 acre 
tract till· 1895, and father farmed both tracts continuously till 
his death in 1936. 
6. Page 4.--at top--Coal was believed to be the only mineral in or on 
the land; and was believed to be in spots of only a few acres if at all. My 
father was his own blacksmith, which amounted to making and sharpening 
hoes, mattocks, chains, horse shoes, plows and the few crude articles used 
on his farm and some for neighbors. There was no person near that 
followed blacksmithing as a trade. The little coal used for this purpose was 
usually carried on the persons back or in a sack on a mule's back--a half 
bushel would last for months. We carried it for more than three miles from 
a tract of land he made no claim to. 
7. 5.--E. L. Phipps and Roland E. Chase should be added as 
stockholders of Clintwood Coal and Timber Company. The charter of it was 
signed by the Judge on February 19, 1902, and filed with the Clerk on the 
24th of February, 1902. On page 6 of the depositions it seems that I owned 
a two-sevenths interest in the land. I meant to say I .owned two-sevenths of 
the stock in the company. 
8. Page 9.--Following the end of the first sentence the folloMilg 
.should be added: "In addition to cutting the wide bench entirely around the 
hillside as I described and the air and haulways and tipples the coal beneath 
the overburden beyond the high wall, large auger bits, depending 
somewhat on the thickness of the coal, but 20 to 48 inches in diameter, are 
used to bore the coal from under the existing surface a distance of as much 
as 200 feet, causing large cracks in the surface, making it hazarduous to 
attempt to go up thereon". 
9. Page 16.--Frank Chapman from Ashland, North Carolina, should 
be Ashville. 
10. Page 22.--"I saw just hard dirt anywhere from three to sixteen-
feet at "East Burn" should be "East Burstadt", Kentucky. "Chapman" next 
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to the last word on page 20 of the depositions should be "Stratton". 
11. Page 24.--0n page 24 I stated a railroad was completed in 1915 
on 2000 feet of this property. In the 30 miles it traversed Dickenson 
County there are 19 tunnels, 22,000 feet in all of which the longest is 7854 
feet. 
12. Page 23.--Shows I stated "I believe" there was an option on 
record of the property in question. Since that I have gone and examined the 
Deed Book and there was a separate option for the two tracts, each dated 
February 24, 1902. I herewith file a "photostatic" copy of a part of these 
records to be marked--"Sutherland Exhibit Z" and "Sutherland Exhibit Y''. 
The options each are witnessed and acknowledged by G .M. Sutherland, the 
secretary of the Clintwood Coal and Timber Company, and also a 
brother-in-law, close friend and business associate of Judge Skeen, both 
living in Clintwood. While examining the record of these it revived my 
memory. On March 20th following G. W. Sutherland (my uncle) came to my 
fathers and ate dinner and these options were discussed and Uncle George, 
for some reason wanted me to go with him to see my Uncle Noah M. Deed, 
who lived about two miles around the ridge, to see if he could not get a like 
option from him. We went and Uncle Noah and Aunt Eunice agreed to sign 
an option at the price of $3.00 per acre. Thereupon Uncle George tok out 
(whether from his over coat pocket or saddle bags I can't recall) a roll of 
several printed Dominion Companies options or deeds, filled it out and 
Uncle Noah and Aunt Unice signed and acknowledged it before my Uncle 
George. this option is recorded. in Deed Book No. 19, p. 17. Now about 
these Dominion Mining Company deeds. In the eighteen hundred and 
eighties there was a real boom in poplar timber by men, principally from 
Michigan--S. Bitely and two, Packs; but there were others, and also coal, 
the most prominent of whom was Frank Stratton of Chattanooga, 
Tennessee. The deed books show 247 deeds and contracts to him. In my 
opinion more than half the acreage in. the county. As stated above people 
generally believed coal, of any was pockets (spoken of as banks) of small 
areas and therefore was sold cheaply, rarely ever as much as a dollar per 
acre, plenty less than fifty cents. These purchasers would always prepare 
the deeds after an agreement was reached and they were very short and 
other rights were not expected to be needed or do any damage of 
consequence. The uncleared land was cheap; a dollar per acre could not be 
obtained except a few rich acres near a clearing.# In fact few men could 
write, much less a deed. I remember Frank Stratton and Frank Gilliam, an 
assistant, employing my uncle Dan Sutherland (DBRS) to go with them to 
write the deeds. This boom lasted till the 1893 panic, and these purchasers 
of timber and coal (as nothing but coal would be mentioned while negotia-
tions were going on) mostly folded up and Stratton was shut up. This _panic 
lasted the rest of the century, but it revived at the beginning of this 
century, however, it was not half so brisk because at least three-fourths of 
the coal acreage had been sold. However, the revival of business returned 
and Stratton loosened from hi~ financial strain returned and brought a 
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printed form to a company of which he was president--"Dominion Mining 
Coampany". This was a deed poll which was unusual. The one rued with 
the bill is one of them except the timber on 1000 acre tract. W .E. Harris as 
I was informed had come to Wise as a school teacher in the early eighteen 
nineties and engaged in the speculation before the 1893 panic and had 
profited. He also appeared and purchased fifty tracts of coal using the 
printed Dominion Minging Company deeds, and Judge A.A. Skeen, one of 
Clintwood Coal and Timber Company stockholders represented Harris and 
Stratton. He had seven or eight of these signed deeds when I came to 
Clintwood in 1904, and pave them to me to close up. Sutherland and Deel 
options for coal were the only ones taken in name of Clintwood Coal and 
Timber Company. The Deel option was not consumated. I worked in the 
mines and at sawmills during the summer and fall of 1899 from Pocahontas 
along theN. & W. Railway to Davy--principally in the Keystone area in W. 
V a., and learned what mining timbers used in the mines was worth and the 
quantities it took. At these prices the timber on my father's land would 
have made him, for those days, wealthy--would have yeilded him more than 
a dozen times what he received for this coal. He could have given his coal, 
to sell his timber at these prices and come out more than ten fold better 
than the price received. I worked on his farm the entire year of 1900, and 
discussed with him many times what these fabulous prices his timber would 
amount to. I worked in the mines in 1899 as a back hand to Dick Shadley, 
who was regarded as one of the best informed miners, and he took pains in 
informing me of the various rooms, heading, air and pillars and their use 
and purposes for safety. The coal would occassionally be reached before the 
roofrock, and the quality was of the utmost importance; and on nearing the 
surface there is a large belt of coal near the outcrop left for the 
reason. This is the coal strip-mining covets most; but as mining was 
conducted in those days it was not to be disturbed because of its poor 
quality. It was also to be left as a pillar of safety. 
At the time the deed in question was made small hillside farms 
twenty to thirty acres were rather plentiful, but not one twentieth of the 
land was cleared; the rest of forests, and not more than twenty of the 
farmers had land enough cleared to pasture his cattle, but few had enough 
pasture for his cows. They depended on the wild peas, beggars lice, and 
rush in the unfarmed woods for their other stock. The soil is rather porous, 
although the tableland has a clay base. In the dry season of the fall 
frequently water would dry up completely where the land was cleared. My 
father would have to turn his grazing stock outside so it could go farther 
down the branches in the timber to get water. The high wall made by 
strip-mining would prevent this and practically prevent the use of his 
pasture land. No one thought of strip mining as now done or had heard of it; 
and I doubt had such been suggested any of the land owners would have 
agreed to sell. Their stock was poorly fed during the winter, and even the 
ground soft from winter freezes was dreaded as a stock hazard. It was a sad 
sight in the spring, before the forests had put forth to see the emanciated 
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stock, frequently starved to death in the spring season, and the dead 
carcasses were not an inferquent sight along the streams and around where 
the feed had been so scarce, life had become extinct. 
I might add that in the five years before the 1893 "panic" Frank 
Stratto'l had spent a great part of the time in this and Wise counties, 
purchasing coal, and my father was well acquainted with him and he was 
beloved and respected generally by the people as a fair man in his dealings; 
and he was discussed as a man who would not take an unfair or untrue 
advantage in a trade. The people spoke of him highly. In fact he was in 
such high esteem that they had the name of the post office, which my father 
patronized changed from Ervinton to Stratton, although it had been named 
in honor of Micajah Ervin, the first settler on McClure Creek. After 
business began to revive in 1898 several of the parties who had purchased 
began what they spoke of as prospecting for coal. This was done by men 
with mattocks, picks and shovels, going around the hillsides, where the 
prospect for coal looked most promising, and make excavations in the 
hillside from four to six feet wide, ten to fifteen feet deep or till they 
reached the face of the cliff which was covered by the soil, about 2000 to 
4000 feet apart. But they failed to find coal more often than they found any, 
frequently what they found was so thin or of such poor quality it was not 
considered marketable. 
On February 24, 1902 my Uncle George who witnessed the signing 
and certified the acknowledgment of the options to the property in question 
resided at Clintwood, twenty miles from my father, with only a rough, 
rocky, muddy road, full of chug holes between. My father lived on top of a 
high hill and my Uncle William B. Sutherland also lived on top of a high hill 
ten miles away, connected by a dirt path through the forest, only made by 
the animals and occasionally by a person, over another high hill, with only 
three homes between. There was not a telephone in the county, and there 
were at that time four unbridged streams to ford with plenty of rocks 
between the banks, between Clintwood at Uncle William B. Sutherland's. 
The reason the entire document was not copied for "Exhibits Z and 
Y" is that the machine was not large enough to copy the entire page, but 
only to the extent shown. The remainder not copied is the same as the deed 
of May 16, 1902, copy of which is filed with the bill. The only purpose I had 
in copying the portions of the option contained in "Z and Y" was for the 
court to see the word Dominion through which the · line is drawn. 
S.H. Sutherland' 
LEASE TO DELMA SIDDENS 
1: This lease agreement, made and entered into this the 4th day of 
April, 1962, by and between Nell Phipps, Beulah G. Phipps, single, 
J ettie Phipps Dalton, and Philip A. Dalton, her husband, parties of the 
first part, hereinafter referred to as the Lessors, and Delma Siddens, 
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his heirs, party of the second part, hereinafter referred to as the 
Lessee. 
2: Witnesseth, that for an in consideration of ten dollars ($10.00), 
cash in hand paid by the Lessee to the Lessors, the receipt of which 
hereby acknowledged, and in further consideration of the annual rents 
or royalties, to be paid by the Lessee to the Lessors, as hereinafter 
stipulated, and the agreements, provisions, stipulations and covenants 
hereinafter set out to be by the Lessee kept and performed, the 
Lessors have granted, leased and demised, and hereby grant, lease 
and demise unto the said Lessee, all of the merchantable and minable 
coal in, under and upon that certain tract of parcel of land, situated on 
the waters of McClure and Lick Creek and being in the county of 
Dickenson, Virginia, containing fourteen hundred and twenty-three 
and 53/100 (1,423.53) acres, more or less, and being the same lands 
conveyed by E.J. Rose to W.M. Phipps by deed, dated the 27th day of 
November, 1950, and of record in the Clerk's Office of Dickenson 
County, Virginia, in deed book no. 101, page 545, reference to which is 
hereby given for a more full and- complete description thereof, from 
which there is expressly excepted and reserved the following: 
(A) Any and all of the properties, effects and rights which 
were excepted or reserved in any or all of the muniments 
of title through which the Lessors acquired title. 
(B) All of the rights and privileges hereto granted to the 
Clinchfield Coal Corporation, involving certain oil, gas 
and similar products as appears of record in the Clerk's 
Office of Dickenson County, Virginia, in deed book no. 
page 
(C) All poplar, white oak and walnut timber of all sizes and all 
other timbers over twelve (12) inches in diameter. 
(D) Right-of-ways, easements heretofore conveyed by the 
Lessors as appears of record in the Clerk's Office of 
Dickenson County, Virginia. 
3: The Lessors grant unto the Lessee the use and possession 
of such rights in the surface of all lands owned by the Lessors, lying 
within the boundaries hereinabove described, for Lessee's mining and 
operating purposes and for any other purposes i}\ connection there-
with, for which it may desire to use the same, and also of the mining 
rights, privileges and easements pertaining to the coal in the aforesaid 
boundaries, and the right to mine, remove and transport the same, 
which the Lessors own by virtue of title hereinabove described, it 
being understood by the parties hereto that the Lessors do not intend 
by this or any other provision of this lease agreement to make any 
other or further grant or warranty concerning such rights, privileges 
and easements. 
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4: The Lessors grant unto the Lessee the right to take and use for 
its mining purposes, including any other purposes in connection there-
with, all of timbers owned and not heretofore excepted. 
5: The term of this lease shall continue for and during ~ period of 
five (5) years from the effective date hereof, provided all of the mer-
chantable and minable coal hereby leased and demised is not mined and 
removd from the said lands, or the said lease is not .terminated during 
the continuance of the said term on account of the default of the 
Lessee; and, in event all of the minable and merchantable coal is not 
mined and removed from said premises at the expiration of said term, 
then and upon written notice from the Lessee to the Lessors given at 
least sixty (60) days prior to the termination of the said period, of its 
desire to renew the said indenture of lease for terms of five years, the 
Lessors covenant and agree that they will renew this lease for addition-
al terms of five (5) years on the same terms, conditions, covenants, 
stipulations and agreements herein contained and subject to the pay-
ment of the same royalty herein reserved and provided for until 
all of the said merchantable and minable coal is mined and removed 
from the said leased premises, whenever the said Lessee shall have 
mined and removed all of the minable and merchantable coal in the said 
premises, and shall have paid to Lessors all the royalties, rentals and 
payments due or accuring hereunder . this lease shall cease and 
terminate, and the Lessee then may at its option remove any or all 
improvements, from said premises. 
6: The Lessee hereby agrees and binds itself to pay to Lessors or 
their designated agents royalty for each and every net ton of two 
thousand (2,000) pounds of coal mined and sold from the leased pre-
mises during the term of this lease on the following basis: 
(A) Twenty-two (22) cents per net ton of coal mined from 
seam exceeding total thickness of thirty (30) inches, 
measured from bottom to top of coal. . 
(B) Eleven (11) cents per net ton of coal mined from seam 
with total thickness of thirty (30) inches and under, 
measured from bottom to top of coal. 
(C) Thirty two (32) cents per net ton of coal mined by strip 
mining methods from said surface lands owned by the 
Lessors, it being expressly agreed ·by the parties hereto 
that the first consideration hereinbefore stated shall 
cover all damage to said surface lands, or to anything 
thereon or thereunder, by reason or said mining opera-
tions. 
(D) Each of the above classified rates, 6: (A) and (B), exclu-
sive of6: (C), shall be increased ten (10) cents per net ton 
for coal mined from said Lessors' surface lands by auger-
ing methods provided the coal seam outcrop has not been 
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previously strip mined, it being expressly agreed by the 
parties hereto that the first consideration hereinbefore 
stated shall cover all damage to said surface lands, or to 
anything thereon or thereunder, by reason of said mining 
operations. 
(E) All weights shall be calculated on cleaned coal weights, 
preparation reject and refuse being specifically excluded. 
(F) the royalties for coal mined and shipped during each 
calendar month shall be paid on or before the twenty-fifth 
(25th) of the following month. 
7: It is expressly agreed by and between the Lessors and the 
Lessee that the weighmaster's certificate of weight, either the initial 
railroad carrier or scales weighing non-rail shipments, of coal shipped 
from said leased premises expressed in tons of two thousand pounds 
(2000), shall be accepted as the correct quantity of coal mined and 
shipped by the said Lessee and that statements of tonnage mined and 
shipped, tabulated to show separately the tonnage mined by various 
mining classifications, shall accompany royalty payments each and 
every month this lease agreement continues in effect, it being 
mutually agreed that the Lessee shall retain all records originating 
such weights and keep same available at all times for inspection and 
verification by the Lessors or their agents throughout the 5-year 
record retention requirement, or subsequent revisions thereof, of the 
Internal Revenue Service and that said records originating such 
weights may become the permanent property of the Lessors as soon as 
the record retention requirement of the Internal Revenue Service has 
been complied with. 
8. The Lessee further agrees and binds itself to pay to the Lessors 
for the first calendar year, beginning at the termination of the surrend-
er option period hereinafter described, an annual minimum royalty of 
nine hundred ($900.00) dollars for the first year and for each 
calendar year thereafter an annual minimum royalty of eighteen 
hundred ($1800.00) dollars upon the leasehold premises, whether or 
not any coal is mined or removed therefrom. The said minimum 
royalty to be paid on or before the last day of the second month of each 
year for the preceding calendar year, but the lessee shall have the 
privilege, during the succeeding year, of mining, free from royalty, a 
sufficient quantity of coal over and above the quantity required to yield 
the annual minimum royalty, to reimburse itself for any deficiency that 
may have occurred in the preceding year; provided, however, that no 
payment in excess of the annual minimum royalty for any one year 
shall be credited againsit any deficiency in any subsequent year. 
9: The Lessee covenants and agrees as follows: 
(A) To furnish to the said Lessors at the end of each six 
months period during the continuance of this lease, a map 
of the mine workings upon said leased premises. 
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(B) To furnish to the Lessors on or before the 25th day of each 
month a full and accurate statement of quantity express-
ed in tons of two thousand (2,000) pounds of coal produced 
and shipped or removed from said leased premises during 
the preceding month. 
(C) To provide and keep a system of mine production records 
upon said leased premises, or at some other place reason-
ably accessible to the Lessors in the state of Virginia, 
which shall at all times during business hours be opened 
to examination and inspection of the Lessors' account-
ants, engineers or officers. 
(D) To permit the said Lessors, their agents, or employees, at 
all times to survey, measure, inspect and examine the 
mine workings of the said Lessee upon the said leased 
premises. 
(E) To locate upon and extend all entry ways, air ways and 
drainage ways for the development and production of coal 
upon said leased premises, and to properly preserve~ 
protect and maintain the same to the end that all the 
merchantable and minable coal covered by this lease may 
by mined to exhaustion in accordance with the true intent 
and purpose of this lease. 
(F) That in the mining and removal of the said coal by what 
is known as augering mining method, the auger used in 
the mining of the said coal shall be as large in diameter as 
the thickness of the said seam of coal and top conditions 
will reasonably permit and result in the produ~tion of the 
greatest quantity of coal practicable, and the area of coal 
mined by the augering method of mining shall be arrang-
ed and mined in such a manner, unless otherwise modified 
as hereinafter provided, that the area thereof shall not 
extend at any place more than 200 feet in width along the 
outcrop of the seams of coal until there is left in its natural 
condition a block of coal of said seam in near rectangular 
shape at least 200 feet in Width along the outcrop of the 
said seam of coal and extending back through and beyond 
the auger area, thereby leaving ample area of coal in place 
that customary deep mining methods may be utilized for 
mining the remaining coal in the said seam. 
(G) To furnish to the Lessors a map showing projected, 
proposed mining plans for inspection and reasonable 
approval of competent, experienced and certified mining 
engin~ers of the Lessors, it being expressly agreed that 
failure of the Lessors to present reasonable and qualified 
objections within thirty (30) days from date Lessors are 
notified, shall constitute a waiver or objections to such 
projected mining plans. 
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(H) In all other respects to conduct all mining operations .and 
developments upon the said leased premises in accord-
ance with the existing state and federal mine laws, and 
subject to the inspection and reasonable approval of 
competent, experienced and certified mining engineers to 
effect the greatest recovery of coal practicable and con-
sistent to mining conditions encountered. 
(I) To pay annually all. federal, state, city, town, county, and 
district taxes that may be assessed upon the said leased 
premises, upon improvements of every kind placed upon 
the premises and used in connection therewith or that 
may be assessed upon the coal produced and sold from 
the leased premises. 
10. It is expressly covenanted and agreed between the parties 
hereto that if the monthly payment of royalty at the aforesaid rate shall 
remain unpaid for two consecutive months, or if the full payment upon 
the fixed annual minimum royalty is not paid within thirty days after 
the same becomes due and payable under the terms of this lease agree-
ment, or, upon the violation of any or all the covenants and agreements 
to be kept and performed by the said Lessee, then at the option of the 
said Lessors and upon thirty days written notice delivered to the 
Lessee, or its legal agent, the Lessors, their heirs or assigns, may 
give notice of their intention to cancel and annual this entire lease 
agreement and to re-enter upon and to fully repossess itself as of its 
former estate therein. 
After thirty days such notice the Lessee covenants and agrees 
to deliver to the Lessors peaceable possession of the aforesaid lease-
hold premises, and, in such event the Lessors shall as aforesaid have a 
first and paramount lien upon the permanent improvements, excluding 
specifically all supplies and equipment for mining, preparation and 
transportation of coal, placed upon the leasehold premises for the pay-
ment of royalty upon any and all coal mined and sold from said 
premises, and likewise for payment of the annual minimum royalty 
as aforesaid, and until the indebtedness of the Lessee to the Lessors is 
fully paid and completely discharged, the Lessee shal~ have no right to 
remove or continue its nossession of such improvements used in con-
nection with the said leased premises. 
11: The Lessee further convenants and agrees for itself, its 
successors and assigns that it will, so far as reasonably practicable, 
fully protect and save the Lessors harmless from injury and damage to 
the said coal seams in, under and upon the said premises, and the 
structures thereon. 
12: In the event the Lessors and Lessee fail to agree upon the 
thickness or quality of coal which is minable and merchantable coal, or 
mining methods, under the terms of this lease, the question shall be 
settled by competent and certified engineers representing the parties 
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to this lease agreement. The engineer, representing each party, shall 
hear and consider all proper evidence offered by either party, examine 
the point of controversy, and their decision shall be final and conclusive 
upon the parties hereto and the parties hereto covenant, agree and 
bind themselves to abide by their decision. In the event the engineers 
so selected fail to agree, a third engineer, competent, registered and 
disinterested, shall be selected by both parties and his decision in the 
matter shall become final. Expense in connection with such matters, 
but not the fees of attorneys, shall be paid by the parties hereto in such 
manner and in such proportion as the engineers shall award. 
13: In the event of termination of lease agreement prior to 
the mining and removal of all the merchantable and minable coal is 
heretofore defined, permanent improvements such as tipples, exclud-
ing specifically all supplies and equipment for mining, preparation. and 
transportation of coal, shall be regarded as abadoned by the Lessee and 
shall be kept and retained as the absolute property of the Lessors, and 
the Lessee shall remove all excluded items within ninety (90) days from 
the termination date of lease. 
14. The Lessors covenant for the Lessee's quiet enjoyment of the 
term of this lease and grants the Lessee the right to surrender this 
lease agreement upon six (6) months written notice in the event 
adverse mining conditions encountered nd market conditions beyond 
the control of the Lessee results in unprofitable mining operations. 
15. It is expressly agreed by and between the Lessors and the 
Lessee that the Lessee may, at its option, sublet or sublease any part 
of the coal in, under and upon the aforesaid premises or any part there-
of without the written consent of the Lessors but the Lessee shall not 
by reason thereof by released from the full and complete performance 
and discharge of the terms, conditions, provisions and covenants in this 
agreement of lease contained, by the Lessee to be kept and performed, 
unless the said Lessors agree in writing to release the Lessee and to 
accept the agreement and undertaking of the sub-lease, in the place 
and stead of the Lessee. 
16. It is further expressly agreed by and between the Lessors and 
t.he Lessee that the Lessee shall not sell, assign, mortgage or convey 
this lease agreement in its entirety without the written consent of the 
Lessors. In the event of such sale, duly consented to by the Lessors, 
the Lessee shall by reason thereof be released from the full and 
complete performance and discharge of the terms, conditions, pro-
visions and covenants in this agreement of lease contained. 
17: The Lessee is hereby granted a period of one hundred and 
twenty (120) days to surrender this agreement, it being mutually 
agreed that an additional 90 day extension of time will be granted, if re-
quested by the Lessee, to allow more time for the investigation of the 
premises and that the effective date of this agreement shall begin at 
end of the surrender period or at the date of the beginning the pro-
posed mining plans. 
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18: In witness whereof, the said parties of the first part, Lessors, 
have signed their names and affixed their seals on the day and date 
first written, and the party of the second part, herein called the 
Lessee, has caused his name to be affixed. 
EXHIBITB 





J ettie Phipps Dalton 







This deed made this the 26th day of January, 1911, by and between 
Wm. B. Sutherland and Eliza Sutherland, his wife, of the County of 
Dickenson and State of Virginia, parties of the first part and Jasper 
Sutherland of the County and State aforesaid, party of the second part. 
WITNESSETH: That for and in consideration of the sum of Eighteen 
Hundred ($1800.00) Dollars in hand paid by the party of the second part to 
be the party of the first part the receipt of which is hereby acknowledged 
the parties of the first part has bargained, and sold and by these presents 
doth grant, bargain, sell and convey unto the party of the second part with 
convenants of general warranty and exceptions hereinafter named certain 
tracts or parcels of land lying in the County of Dickenson and State of 
Virginia on the waters of Lick and McClure Creeks, tributary of Russell 
Fork of Big Sandy River, containing by survey Eighteen Hundred and 
Forty three acres, be the same more or less and bounded and described as 
follows, to-wit: One tract known as the home tract of Jasper Sutherland 
containing about twelve Hundred and Eighty acres, more or less. 
BEGINNING on a beech, gum and dogwood on middle branch a corner to 
Joseph Silcox's land thence down said branch N 66 E 186 poles to a spruce 
pine and beech near the mouth of the branch a corner to Jacob Lambert's 
land with his lines reversed S 39 E 32 poles to a pine on a branch S 43 E 44 
poles to a white oak in the head of a little hollow S 28 E 18 poles to a water 
oak on a knob S 7 4 E 19 poles to a white oak S 3 W 48 poles to two poplars on 
Lick Creek there leaving said lines and up the creek with its meanders S 10 
W 44 poles to a spruce pine on the \Vest bank of the Creek a corner to W.C.· 
Lambert land and with his line up a steep hill due W 55 poles to a chestnut 
oak on a steep spurS 30 W 53 poles to a white oak and spotted oak on a 
South Hillside thence across Wolf Pen Branch S 45 E 125 poles to a small 
black oak under a high knob on Long Spur a corner to Bud Johnson land and 
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with his lines up the spur S 37 W 33 Poles to a black jack on a high knob S 32 
W 26 poles to a chestnut on a knob S 53 W 18 poles to a sarvis on a flat S 
291/z W 11 poles to two chestnuts S 10 W 24 poles to a small chestnut oak by 
a knob S 161/z E 16 poles to a hickory S 7 W 10 poles to a hickory and white 
oak in the line Geo. and Canary Wampler and with their lines N 88 W 167 
poles to two poplars and beech on Wolf Pen Branch S 54 W 120 poles to a 
white oak tree and hickory and white oak bushes on a hillside S 30 W 70 
poles to a chestnut on a hillside formerly a staked corner a corner to Noah 
Deel's land N 40 W 60 poles to two hickeries on a ridge a corner to the Yates 
Survey up said ridge with its meanders S 25 W poles to a small 
chestnut a cprner to S. W. Deel's land and N 731/z W 50 poles to a large rock 
marked with a cross on it S 39 W 20 poles to a lynn and beech on a hillside S 
241/z E 56 poles to a chestnut on top of the ridge between McClure and Lick 
Creeks and with its meanders S 25 W poles to two hickories on said 
ridge S 78 W down the fork spur of the Hatchet Branch with its meanders 
170 poles to a beech, poplar and mahogany at the fork of said Hatchet 
Branch due W down meanders of said branch 48 poles to two spruce pines 
and hickory on the East Side of said branch N 48 W 54 poles to a hickory, 
black gum and white oak on a bluffy hillside N 10 W 130 poles to two 
chestnuts and poplar in a gap on top of a ridge N 16 E 104 poles t.o a beech, 
dogwood and maple a few poles below the fork of the Cabin Fork N 61 E 74 
poles to.a poplar and hickory on a hillside near a hollow N 79 E 94 poles to a 
chestnut oak and spanish oak a corner to the Old John Yates Survey and a 
corner to T .J. Balls land and with his lines N 40 E poles to a stake 
near a sourwood on top of a spur and with its meanders N 16 W 13 poles N 
441/z E 23 poles N 231/z E 11 poles N 441/z E 181/z poles N 2:11/z E 11 poles to a 
chestnut on said spur S 80 E 22 poles to a white oak by a fence N 40 
E poles to a beech and birch on Middle Branch N 18 E 7 4 poles to 
three iron woods a corner to Joseph Silcox land and with his lines N 59 E 7 4 
poles to a sourwood and chestnut in a little hollow S 83 E 78 poles to a beech 
tree and sugar tree stump N 49 E 94 poles to two poplars on said Middle 
Branch N 66 W 6 poles to the BEGINNING. 
And another tract containing about five Hundred and Sixty-three acres, 
more or less :hounded as follows: BEGINNING on two chestnut oaks on a 
spurN 20 W 46 poles to a beech and white oak N 35 W 39 poles to a ·stake • 
corner to N.C. Sutherland land and with his lines S 28 W 24 poles and 18 
links to a stake in Crooked Branch a corner to Sylvia Kiser land and with 
her lines S 34 ·w 25 poles to a sugar tree on bank of said bran~h S 42 W 33 
poles to a beeclt 9n the bank of said branch S 11 W 16 poles and 20 links to a 
dogwood and bedch on Crooked Branch S 51 W 48 poles to two sarviees on a 
hillside N 461/z W 54 poles to a stake and locust in a gap N 891/z W 25 poles to 
a sourwood and dogwood on a spur N 27 E 77 poles to a stake and rock on 
top' of a spur a corner to N.C. Sutherland's land and with his lines N 6. E 24 
poles to a buckeye by a branch N 781/z E 48 poles to a buckeye by said 
branch N 7_81/z E 48 poles to a buckeye by said branch N 59 E 16 poles t9 a 
stake and beech in said branch· N 77 E 37 poles and 1() links to a stake and 
App. 44 
beech on bank of branch S 78 E 41 poles to a beech and maple N 35 E 52 
poles to a large poplar in a hollow N 19 W 48 poles to a white oak and 
chestnut on a ridge N 42 W 168 poles to a poplar and beech in a branch down 
the branch with its meanders N 10 W 46 poles to a dogwood and hornbeam 
N 42. W 38 poles to a sugar tree and poplar due N 100 poles to a sugar tree 
and poplar due N 100 poles to two spruce pines and maple in the forks of 
Big Branch thence leaving the branch and up a spur S 45 W 44 poles to two 
chestnuts and locust on a spur S 11 W 34 poles to a black oak and dogwood S 
41 W 53 poles to a beech and maple and chestnut S 13 E 14 poles to a white 
oak, dogwood and chestnut due S 244 poles to a black oak & black gum 30 
W 128 poles to a white oak and beech near McClure Creek S 54 W crossing 
McClure poles to a little poplar, chestnut and spotted oak on a spur in a line 
of the Wm. Hale survey due S 54 poles to a dogwood, black gum and 
chestnut thence N 67 E 520 poles to the BEGINNING. 
To have and to hold the said tracts or parcels of land with all the 
appurtenances and privileges thereto belonging or in any wise appertaining 
for the sole use and benefit of the party of the second part his heirs and 
assigns, forever. Provided, however, that all coal and mineral under or 
upon said land are expected from the operation of this deed. 
Witness the following signatures and seals the day and year first above 
written. 
Wm. B. Sutherland (seal) 
Eliza x Sutherland (seal) 
Mark 
